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(N THE THIRD CIRCUIT COURT FOR DAVIDSON COUNTY TENNESSEE

METROPOLITAN DEYELOPMENT 2010 F‘;B -5 AMI0: 3b
AND HOUSING AGENCY, RICH ‘L e ot RK

Petitioner, W

)
V. ) Case No, 09C3636
) e o )
TOWER MUSIC CITY 11, LLC, SUNTRUST ) " BILL GQRRETT, Davidsen Count;
BANK, ARENA PROPERTIES, LLC, ) Trans:T20100007737 ORDER
CENTRAL PARKING CORPORATION, ) ., Recvd: 02/08/10 12:46 39 pgs
JULIAN L. BIBB, TRUSTEE, MARIA RENEE ) Fees:187.00 Taxes:9.00
MCKINNEY, TRUSTEE, PREMIER WEST ) T ||n||||umuu||
in his capacily as METROPOLITAN ) \_ 20100208-000988
TRUSTEE, )
Respondents. §
ORDER

This matter came before the Court on January 29, 2010 on the Motion in Limine of the
Petitioner, the Metropolitan Development and Housing Agency ("MDHA”), the Motion to
Continue filed by Respondent Tower Music City 1l, LLC (“Tower™), the Responsive Bricf of
'l"oxx;er in opposition to the Motion in Limine of the Petitioner, argument of counsel and upon the
entire record.

Pursuant 1o Rules 104, 402 and 403 of the Tennessee Rules of Evidence, MDHA’s
Motion in Limine sought to exclude from evidencc at the possession hearing in this
condemnation case all testimony, evidence and argument: 1) pertaining in any way to the
presence or absence of blight or to any determination of blight with respect to the properties
contained wit_hin the Capitol Ma.ll Redevetopment Project Plan; and 2) concerning any proposed

alternative development of the subject property by Respondent Tower under T.C.A. § 13-20-105.
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It appears 1o the Court that pursuani to Ordinance No. BL2009-437 MDHA was
authorized by the Metropolitan Government of Nashville and Davidson County ("Metro”) to
utilize Metro's power of eminent domain to condemn Tower's property. Based upon this finding,
Tower's right to take defenses concerning the determination of blight in the Capitol Mall
Redevelopment Project Plan and Tower's proposcd alternative development under T.C.A §13-
20-105 are not applicable and, therefore, all testimony, evidence and argument concerning these
aet'crlses are irrelevant and inadmissible at trial. Accordingly, the Motion in Limine is wel.l taken
and should be GRANTED in all respects.

!n.lighl of the Court’s ruling on lh‘c Motion in Limine, counsel for Tower withdrew
Tower’s Motion to Continue.

For the reasons staied in open Court on January 29, 2010, as reflected in the Transcript of
Proceedings attached to this Order and made a part of this Order by reference, the Court
concludes that there is no admissible evidence to be considered on the issue of MDHA's right to
take the propeny that is the subject of this action and that MDHA should be granted title and
possession of the property that is the subject of this action.

To the extent Tower desires to make an offer an proof regarding any of the excluded
evidence, the Court will receive such an offer by stipulation of counsel at any time or through
other such means as may be requested and allowed.

Accordingly, it is hereby ORDERED Ilhat:

l. All testimony, evidence and argument: 1) pertaining in any way to the presence
or absence of blight or to any determination of blight with respect to the properties contained
within the Capito] Mall Redevelopment Project Plan; and 2) concemiﬁg any proposed alternative

development of the subject property by Respondent Tower under T.C.A. § 13-20-105 is hereby
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EXCIUDED from evidence at the possession hearing, pursuant to Rules 104, 402 and 403 of the
Tennessee Rules of Evidence.

2. MDHA is hereby granted exclusive possession of the property rights described in
Exhibit A of the Petition, attached hereto and incorporated herein by reference, as of the date of
the entry of this Order.

3. If necessary, without further order from the Court, the Clerk may issue a Writ of
Possession to put MDHA in full and complete possession of Property.

94, Without the necessity of a filing of a Declaration of Taking by MDHA, all right,
title and interest in Property is hereby divested out of the respondents and vested in MDHA as of
the date of the entry of this Order, free [rom the right, titde, interest or lien of any party, and lh.t:
recordation of a certified copv of this Order shall be muniment of title.

5. The funds deposited with the Court by MDHA and all interest earned shall be
disbursed upon the entry of an agrecd order of disbursement signed by Petitioner and
Respondents, or upon other order of this Court.

6. The amount of just compensation to which the Respondents will be entitled shall
be determined at a later date.

7. All other matters are reserved,

Entered this the day of February, 2010.

BARBARA N.EIAYNES,
CIRCUIT JUDGE
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APPROVED FOR ENTRY:

G. Brian'Jackson, BPR 15497 '

MILLER & MARTIN, PLILC
1200 One Nashville Place
130 Fourth Avenue North
Nashville, TN 37219

M 4 [/‘H’Q_»Q\ J’-&,(

Renard A. Hirsch, Sr., BPR 0094891/) (Llr
Carolyn Piphus

SMITH & HIRSCH, P1.C

3250 Dickerson Pike, Suite 121

Nashville, TN 37207

Attorneys for Petitioner IDHA

A‘!rt A‘ COM.M l?y 6@%@4

Jo>-A. Conner, BPR 012031 {3 a.

John M. Phillips, BPR 021639

Baker, Donelson, Bearman, Caldwell & Berkowitz, P.C.
1800 Republic Centre

633 Chestnul Street

Chattanooga, Tennessce 37450-1800

Phone (423) 752-4417

John 8. Hicks, BPR 010478

Baker, Donelson, Bearman, Caldwell & Berkowitz, P.C.
Baker Donelson Center, Suite 1000

211 Commerce Sireet

Nashville, Tennessee 37201

Attorneys for Respondents Tower Music City I, LLC,
Arena Properties LLC and Maria R, McKinney, Trustee
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing has been [orwarded by U. S. Mail, postage

prepaid, facsimile transmission or via ¢-mail to:

Christopher M. Kalo Julian L. Bibb

Deputy General Counsel Stites & Harbison, PLLC
Central Parking Corp. 604 West Main Street
2401 21% Ave . S Franklin, TN 37064

Nashville TN 37212
Attorney for Julian L. Bibb, Trustee, and
Attorney for Central Parking Corp. Suntrust Bank

Primier West Bank

c/o Agent for Service of Process
GKL Corporate/Search, Inc.
915 L Street, Suite 1250
Sacramento, CA 95814

on this the 2 dépday of February 2¢10. _
A’JZ’MF Coin
. o/

G. Brian Jackson
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EXHIBIT “A”

Land in Davidsor County, Tennessee, being Lot No. 5 on plan of Nashville Arena First
Revision, Phase 2 as shown on plat of record in Plat Book 9700, pages 249, 250 and 251, ___—
in the Register’s Office of Davidson County, Tennessee, to which plat reference-is tiereby '
made for a more particular description. :

Being the same property conveyed to Tower Music City 1, LLC, by Special Warranty
Deed of record as instrument# 200701 12-0005539, Register’s Office for Davidson
" County, Tennessee.
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IN THE CIRCUIT COURT
OF DAVIDSON COUNTY
STATE OF TENNESSEE

20TH JUDICIAL DISTRICT

METRCPOLITAN DEVELOPMENT AND
HOUSING AGENCY,

VS.

Petitioner,

TOWER MUSIC CITY II, LLC, SUNTRUST BANEK,
ARZNA PROPERTIES, LLC, CENTRAL PARKING
CORPORATICON, JULIAN L. BIEBB, Trustee,

PREMIERWEST BANK, and CHARLES E. CARDWELL,

in his Capacity as Metropolitan Trustes,

Respondents.

CASE NC.
09C-3636

e et N et e Mt et e et S et e e

MDHA's Motion in Limine

Tower's Motion to Continue

Before The Honorable BARBARA HAYNES

January 29, 2010

APPEARANCES:

For the Petitlioner:

G. BRIAN JACKSON

Miller & Martin

1200 One Nashville Place

150 Fourth Avenue North
Nashville, Tennessee 37219-2433
(615) 744-8505
bjackson@millermartin. com

RENARD A. HIRSCH, SR.

CARQLYN F. PIPHUS

Smith & Hirsch

3250 Dickerson Pike, Suite 121
Nashville, Tennessse 37207
{615) 242-5002
rhkrschesg@smithhirschlaw. com

Brentwood Court Reporting Services,
{615} 791-6983 T {(866)939-3376

LLC
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Page 4
APPEARANCES: (Cuniinucd) 1 and Carotyn Piphus, ! represem the Metropolitan
For 1he Respondent Tower Musie City I, LLC: 2 Devclopment and Housing Agency in this case.
JOE A. CONNER 3 \We're here today fiest, | guess, on
JOHN M. PHILLIPS 4 MDHA’s motion in limine to exclude centain evidencc.
Baker, Donelson, Bearman & Caldwell ] .
1300 Republic Centre 5  As Your Hunnr-knows, 1hx§ matter is sct for o
631 Chestnut Street 6 possession hearing next Friday, February Sth, 2010.
Chatianooga, Tennessee 37450 K Ard the mation ieday thal is filed by
(423) 752.4417 B MDHA is to present certain of MDHA's evidentiary
Jeonuer(@bakerdonelson.com 2 gbjections to the Coun before the hearing, as is
10 perminted, and indeed cncouraged, by our kcal rules
11 that encourage parties to bring up these issues
12 abead of the trial in order (o avoid wasting a lat
12 of unnecessary ime and to give the Court an
14 opponunity o consider the issues carefully in
15 advance.
15 And the motion oday is an atemp,
17 Your Honur, to streamline the proof next week and to
18 aveid the necessity of hearing the testimory of ot
18 Jeast five oF six witnesses whose testimony is
20 simply not relevant and not probative to any legal
21 issue that is befose the Coun.
22 It's especially impaortant, | think, for
23 the Court to consider Lhese 1ssues today in dight of
24 the legislamra's direction in
2 T.C.A, 29-17-10Ka)(2}B), thai abjcctions 1o the
Page 3 Page 5
1 PROCEEDINGS 1 right-o-take in condennation proceedings snoold be
2 THE COURT: Do we need some exien 2 heard promptly and as a matier of law.
3 chairs al counsel table? 3 Now-, the evidence that's the subject of
4 MR.JACKSON: 1 think we're good, Your 4 this motion 1oday relates o two cqually imekevant
5 Honar, 5 iopics. First, Tower wants to offer extensive
6 MALE SPEAKER: Your Honor, could 1 make 6 testimony about whether or not a 2009 blight survey
7 anannouncement in ligt of the weather? 7 that was performed by MDHA was perfonmed properly ot
B THE COURT: Have you looked outside? 8 whether there arc issues with that blight study.
-4 MALE SPEAKER: I have looked outside, 3 Now, the blight survey that was
10 yos. 10 yprepared by MDHA was ane of the bases, not of
11 (Discussion ofl the recurd,} 11 Ordinance BL2O00-437, which authorized the
12 THE COURT; Let's take a five-minute 12 condemnation of Tower's property. Tha bliph
13 break befarc we start this, because I think we're 13 survey was one of the bases of one of the other
11 going to be here u while. 14 ordinances concerning the convention center praject,
15 {Recess observed.) 15  broadly speaking.
16 MR, JACKSON: Your Honar, [ know Your 16 Basically, the Council enacted sevesal
17 Honor will be thrilled to hear that we will not be 17 ordinances in the sone perind of time, one of which
18 discussing indemmsty in this matter. 18 authorized the condeinnation of certas parczls of
19 THE COURT: Wauld that not make a good 19 propery, including Tower's, und another of those
20 law school question? 20 amended the long existing Capiol Mall Redevelopment
21 MR. JACKSON: It would. h would. 21 Plan that has been arcund since 1977, basicatly to
22 THE COURT: And | wish vou could have 22 make the uses within the plan to confomm to the new
23 scen the contract 23 convention center pla, and also 10 expand the
2 MR. JACKSON: Well, if Your Honor 24 availability of TIF financing for the project.
25 please, I'm Broan Jackson. Along with Renard Hirsch 25 But it dida't change. Tower's propeny

2
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b was inhe districs before Amendment Nunber § and it 1 whiclt is the petition that was filed for
2 was in the district alier Amendment Number 8. So 2 condemnation.
3 the ordinance thai enacted Amendment Number § to the 3 On Ociober 26th - I'm sarry.
4 Capitol Mall Redevelopnent Plan was nat the 4 OQciober 16, 2009, MDHA filed its petition for
5 ordimunee tha authorized the condernnation. % condemnauion. And paragraph 2 of the petition sel
5 Insicad of talking aboul Ordinance 437, & ow specifically the staruioery bases for this
7 which is the ordinance that the Metro Council 7 condemnation.
8 actuully directed MDHA 1o condemn this propeny, g This paragraph 2 cited both
2 Tower focuscs all of their arguments and 2l of ¢ T.C.A. Seciion 13-20-104(2a)(17), which is the
16 their cominents on these ather ordinances, (hese 10 siatute that containg MDHA's general power of
11 ancillary ordinences, if you will. Tna momem 'l 11 eminent domain, and has nothing to do with blight.
12 explain why that's improper. 12 There's nothing abouz biight in that siatute. Not a
13 But the second larger arca of evidence 13 single word abowt blight in 13-20- 104(a){ 1 7).
14 thaiis covered by our mation in liming is the 14 But the petition alse cited Title 29,
15 plainuff's expert represematives and corporme 15 specifically Chapter 17 of Title 29, which is the
16 representatives -- expert witncsses, oxcuse me, and 16  municipality - it's the statte by which Metro and
17 corporale represcmlatives who are going to caimne i 17 other municipatities derive their power of eminent
1% andtell the Coun aboul a plan that they have fo 18 - domain,
12 redevelop their own property and somehow claim tha 1 So there we have in the petition, in
20 thatplan is consistent with the plan of the 20 paragraph 2 of the petition, both MDHA's ewn
21 Metropolitan Government 1o build a 3400 million 21 independent statutory power of eminent demain cited,
22 convenlion center on the property, 22 and the Metropolitan Government's bases, which is
3 So those zre the two broad tssues thal 23 Tirle 29, Chapter 13 -- 17, Excuse e,
24 our moiign in limine cover. Theyv cover Jots of 24 Now, in czse there was any doubt about,
25  wimesses and lots of proof. There's no way this 25 ihe purpose of the condenmation and the anthority it
Page 7 Page 9
case can be tried in one day if 2l of that evidence wis proceeding under, paragraph 12 of the petition
2 comesin. 'l rell Your Boner ihat upfront. 2 staied, quote, pursuant to Ordinance Number
2 Because there's at least seven or eight wilnesses 3 BL2X0G%-437. Petitioner MDHA is authorized by the
L that would go to these 1wo issucs, including expert 4 Metropolitan Government of Nashville aml Davidson
5  wilnesses. 5 County te sequire the property threugh condemnation
& So this is a matter that's ¢ritical 1o 5 forthe funherance of the convention center
7 whether we're going 10 have a promp: hearing, and T projeet, a/kfa Music City Center, closed quote.
&  whether i's going 1o occur, and how ii's going to 8 Now, Ordinance Number 437 was nol
2 occur. 1ihink it is important that the Coun 9 merchy referenced in the petition; it was also
10 consider these 1ssues as a threshold matter so thai 10 auwached i is entirely as Exhibit C 10 the
11 we don't wasie z Jot of time on things that as a 11 patition. And Ordinence Nwnber 437, enacted by the
12 matier of law are not relevant, 12 metropolisan Council in June of 2009, could nat be
13 [_et me tum first 1o the issue of 13 marceclear onits fuce as 1o what this property is
14 biight and this blight study that Tower has (ocused 14 being taken for,
15 o abmost obsessivelv throughout this case. i35 [t says, reading from the fourth
1a i essence, whal Tewer is claiming is 14 paragraph ol the ordinance, “"Whereas, it is i the
17 that the purposc of this condemnation was to cure 17 public imerest that the property lisied on
18 blight and not for any other public purpose. Or 18 Exhibit B” -- including Tower's propeny — "which
19 aliematively, they're arguing that somehow the 15 ix uttached hereto and iné(srpomtcd herein, be
20 petition for condemnation was defective or unclear 20 acquired through negotiation or condemnation for (he
21 about why the property was being conderined and for  § 21 purpose of acquiring land for the construction of’
22 what purpose. That's the basic Tower argument. 22 ibe new convention center...”
23 Your Honor, we have to go back then to 23 Then it says a couple paragraphs down,
24 the petitien for condemnation and go back to what 24 “Whereas, the Mewropolitan Developmem and Housing
25 this proceeding is all about and what il's based on. 25 Agency, as the agency designated (o consdruct the
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Page 10 Page 12
1 convention cemer project on behall of the 1 entities to whom the government delegates such
2 Metropoliian Govenument of Nashville and Davidson 2 authonity.
3 County, will iransfer the convention cenier project, 3 Sa the principle of defegation of
4 or portions thereo{, when completed, 10 the 4 emunent domain is writterr into the statute. As the
5 Meunopolitan Govermiment.” 5 Coun knows, it's delegated not only to cities and
& Be it enacted that, by the Council, 5 counlies, but it has in the past been delegated to
7 Section | of the clause that's given, cmpowering 7 privaie entitics, universities, acting on behalf of
3 clause atihe end of the ordinance, the Metropolitan B the govermnent. Through laws privaic entities have
%  Develomment and Housing Agency is hereby authonzed 9 been given the powers of eminen: domain, as long as
10 toacquire by negotiation or condemnation the fee 10 it's to further a public purpose.
11 simple property interest in the property listed on 11 The Metro Charter, which itself grants
12 Exhibit B. 12 Metro the power of eminens domain, states in
13 Whatever the Court -- this blight 13 Section i06 -- | brought it with me today to make
14 issue, all these withesses that Tower wants (o call, 14 sure | got it ight. I'm sorry. Section 1.06 --
15 whatever the Court were 10 determine from those 15  that "the governmental and corporate authority of
16  wilnesses about the quality or lack of quality or 1&  the Metropolitan Government shall be vested in a
‘17 validity or invalidity of the hlight survey, none of 17 mayor, acouncil, and such ofTicers, agencies,
18 that would have any impact whatsoever on the 18 boards, and commisstons as iray be provided by the
19 validiy and force of Ordinance Number 437. 1% constitution or by ordinance.”
20 Tower has never explained ir; any 20 And, Your Hopor, MDHA s an agency of -
21 pleading. in any argument in this case how any 21 the Metropolitan Government, | looked this up -+
22 finding about blight could affeer the validity on 22 looking at the response brief yesterday, T located a
23 its face of Ordinance Number 437, Just haven't done 23 case which | hadn't seen before, but Fli bring to
24 il Haven'l offered that arzument. Thal's why they 24 the Court's attention. 1 have @ copy of it
25 haven't talked abou 437, (tendering).
Page 11 Page 13
1 They want 1o talk about blight. They 1 Wiich is the case of Lewis versus
2 want 1a talk about this redevelopment plan. But 2 138 Fifth Avenve South. The sccond paragraph of
3 they try to avoid talking abow: the ordinance that 3 this case states that MDHA is an agency of the
4 very plainly and clearly, as enacted by the elecied 4 Meuopolitan Government of Mashville and Davidson
‘3 representatives of the Metropolitan Council, 5  County. This 15 a Coun of Appeals case from 1998,
6 direcied MDHA 1o acquire this property for the City 6  probably cut of Your Honor's court, | would guess,
7 of Nashville, 7 1tis also true, as the Court notes,
8 And Tower has to acknowledge, as we ali 8  MDHA's boart is selected by the Metropolitan Council
9  know, that the Metro Council has the authority and 9 and -- selected by the Mayor with the approval of
10 power to condermn land anywhere in the county, 10 the Metropolian Council.
11 whether it's blighted or unblighted, whether it's, 11 So MDHA is an agency of the Metro
12 whatever, in 2 development districy, ouiside a 12 Government. It is operating in this instance at the
13 developmen distinct. The blight issue is 13 express dircction ol the Metropelitan Council
14 completely irrelevant w Metro's dight of eminent 14 through ordinance.
15  domain. 15 Now, reaily, since no one dispuies that
16 And what Tower is arguing, in essence, 16 the Meiro Council has the authority to condemn this
i7 s, well, Metro may have the power o condemn, but 17 propeny, regardless of whether it's in a blighted
16  they have 1o sue in Metro's own name, and not -- 18 area or not, the only guestion before the Court that
19 they can't use, Tower argues, an agency of the 18 stands between a resolution of this motion in Fimine
20 Metropolitan Governmenlt 1o acquire property by 20 and ourarial is whether the Metro Government can
21 eminent domain. 21 direct one of its own agencies to act on its behulf
22 But the very definition of eminent 22 1o acquire property for a Metro project.
23 domain that is adopted by the Tennessee legislature, 23 And if it can, the blight, the swudy,
24 whichis T.C.A. 29-17-102, defines eminent domain as | 24 all that suff, is completety irrclevant. We don
25  the authority confeired on the government and the 25 necd to spend days of proof on that because it

4
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Page 14 Page 16
1 doesn't have any bearing on any probative issue. } abourt Lhe schedule of this project. Your Honoi. |
2 [ would also bring ta the Coun's 2 don't wani ie juimp aheed o the moticn to continue,
3 atention in this reaard s the state -- the 3 butitis one of the reasans I've filed this motion
4 Interlocat Cooperation Act, which g b4 inlimine. Because any delay of this tnal will
5 T.CA. 129101, ¢t sey. And the [nierlocal L5 havea very. very consequential effect on the
6  Cooperation Act provides. in ¢ssence. that agencics 5 construction project, which is well underway.
7 and political emities may divide their -- may 7 Now, turning pretty briefly o this
8  delegate their powers among themselves freely, that 8 other issue. this redevelopment issue, Tower
8 thev're authorized 10 do so by agreement or by ¢ contends that under T.C.A. 13-20-103, it has the
10 direction. 10 right to development ils own properly. And, Your
11 Sohat is yet another way -- another 11 Honor, as we've pointed ous in our brief, the
12 confirmation, i vou will, In addition to the Muro 12 statute just doesn't apply 10 a public pumase
13 Charier, and in addition 10 the case law, and in 12 condemnation lor 4 convention center, anv more than
14 additien 1o the other things we discussed, this 14 it would apply to the City condemning land for a
15 Imerlocal Cooperation Act also provides thut 15 road or aschool. A property owner can't say, well,
16 autherity to delegaic the powers of condemnation. 15 walt a minute. | have iny own plan to-build my own
17 And, Your Honor, [ would sote that the 17 school here. I'd like 1o build half the school and
18  procedure followed in this case to condemn this 18 glue it to vour school. Or I'd like to have the
15 property, as we pointed out in our hrict, was the 12 road run this way rather than that way.
20 exact same procedure that was followed in the 20 I mean. this statute applies onlv when
21 siadium cases that Your Honor presided over. AL 21 land is acquired for purposes of resale and it also
22 least onc of those went up on appeal. 1t was 22 applies only when the plan of redevelopment can, in
23 affirmed. The Triniyy Marine case. We've cited 23 itself, accomplish the objzctives of the government.
24 that 1o the Cowrt, provided a copy ofit. The Court 24 Well. there simply, as a matter of iaw, Tower cannot
25 iswell aware of it o build a S4(¥ millien convemion center on its
Page 15 Fage 17
H Thix is no1 a novel theery that we're 1 3 acies of property. Thai's a 13-acre project.
2 advancing here. This is the way the Meiropelitan 2 H'sgoing to cover 15 acres of the City. They
3 Government of Nashville and Davidson Coumy has for 3 cannot redevelop thetr own land ino their own
4 many years performed its majoer projects. through the ¢ convewtion center andt somehow glue it onto ours, or
S useof its agency, MDHA, 5  hotel. or whatever the plan is.
6 Your Hanor, 1 woukl submit 10 vou in 6 That's not before the Court today, what
7 summary oo the blight issue, it's the red herring of 7 iheirplanis. Whatgver it is, it can't be done in
8 all red herrings. I1's a creative artempy, if'] can & a way that's consistent with the direction of the
¢ use another metaphor, o generate a fog of confusion ¢ Metropolitan Council.
10 overthis case. |t's a realiv simple case. The iy This property 1s pot acquired for
11 elecied Council approved Ordinance 437 10 acquire 11 resale. The argument seems to be that because we're
12 Tawer's property fora couvention center. A vou 12 -~ MDHA will be reimbursed for its cost and will be
13 don' have to look further than that to realize, as i3 paid. | think, one dollar, that that, quote, is a
14 a matter of law, that the condemnition may move 14 resale. As we all know, that's a legality to
15 forward. 15 transfer this land. the fitle of this Jand back 1o
16 Now, the rest of that evidence that is & the Metropolitan Governmeni at the conclusion of the
L7 goingto be offered is poing 1o just delay thus 17 process,
18 process even further. And we've submitied in 158 But Meire Ordinance 437, again, makes
1¢ cotutection with & motion 10 continue that there are 1% 45 very clear, this is a2 Metro Government project.
20 serious consequences 1o defaying this process 20 The Citv of Nashville and the people of Nashville
21 further. There are several members here today, a0l 2 will own the convention center at the end of the
2 ofthe MDHA adminstrative team, but of the 22 day. IU's not being resold to any party.
23 construction tcam. They're here not because ! asked 23 Your Honor, in closing, let e just
24 them o be here. | didn't even know they were 24 direct the Court's atiention agaiu te something --
25  coming. Thev're here because thev're very concened 25 F'm somy il I'm being repetitive about it. The
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Page 18 rage 20
1 most critical document in this case, the one that 1 MR. PHILLIPS: Yes, Your Honor.
2 Tower so rarely mentions in its own brief, is 2 THE COURT; Okay. So if the Council
3 Ordinance 437. Thut ordinance docsn't mention 3 says (o Barbara Haynes, U'm going to take your
4 blight. It mentions a convention center. 4 prapenty for resale, ther | have a lot of other
5 Ordinance 437 was attached 1o the 5  aliematives. True? Kelo gives me certain nghis
6 petition in this case from day one. Ordinance 437 6 as apiopeny owner when the govermnment is going to
7 was mentioned in the Complaint in this case, 7 1ake my land to resell it 1o make 2 profit. Would
8 explicitly referenced as the basis for this 8 you agree with that?
8 condemnation. Ordinance 437 sets ont exactly why § 9 MR, PHILLIPS: Is your question if MDHA
10 and for what purpose this property is being 10 takes vour property for resale?
11 condemned. That's to build a convention center. 11 THE COURT: If anybody 1akes iny
12 Your Honor, the blight issues have no 12 property and it's for resale, then that's an
13 relevance to interpreting Ordinance 437. So we 13 entirely situation, isn't it?
14 would respectfully ask the Court to exciude the 14 MR. PHILLIPS:; From what we have here?
15  testimony relating to the blight issues and the 15 THE COURT: Yes.
16 redevelopment issues, 16 MR. PHILLIFS: Ne, Your Honor, This is
17 THE COURT: Mr. Conner? 17 aproject -- they are trying to 1ake our propeny
18 MR. CONNER: Your MHonor, my partner 1B for the purposes of resale. Tt will be resold.
1S John Phillips is going o argue the motion in 19 MDHA is seeking to acquire our property --
20 limipe. and 'l be arguing the motion for 20 THE COURT: Okay. Who-are they going
21 conlinuance. 21 oresell it to?
22 THE COURT: Mr. Phillips? 22 MR. PHILLIPS: Under Resolution
23 MR. PHILLIPS: Good moming, Your 23 2009-698, 1t states that this property will be
24 Honor, 24 resald 10 -
25 In response .o MDHA's petition for 25 THE COURT: To Metro Government.
Page 19 Page 21
1 condemnation, Tower has asserted two primary 1 THE WITNESS: To Metro, that is
2 right-10-1ake objections, defenses. The first one 2 correct
3 his 1o do with she Capitol Mall Redevelomnent 3 Now, [understand MDHA's argument that,
4 Projegt Plan, ' 4 well, this statute is only imérpreted -~ shotld'be ~ -
5 Under applicable Tennessee statutes and 5  interpreted to apply only to private resale. But
& common law, MDHA us a housing authority can only 5 that's not what the statute says, The stalule
7 condema property if that property is subject to an 7 simply says for the purposes of resaic.
8 urban renewal plan, a housing project, or, as we 8 And since you musk strictly consinue
S hawve here. a redevelapment plan. 9 these starntes, and hecause these legislators should
10 But it order for a redevelopment plan 10 be presumed to know how some of these deals are
11 10 be valid, it has 10 encomnpass & geographical arca 11 structured, you can't simply read into there -
12 that has propzrly been determined 10 meel the 12 THE COURT: Mr. Phillips. I'm sure vou
13 criteria for blight. 1€ that property is not 13 know 1'm married 10 a legislator. | can 1elt you
14 blighted, then that plan is ne longer valid. And 14 that many times they do not know.
15  because MDHA has 10 only condemn properties subject | 15 MR. PHILLIPS: Well. Your Honor, the
16  toaplan, if the plan is invalid, MDHA will lose -- 16 fact remains that this must be given strict
17 THE COURT: Let me ask vou a question. 17 construction. And ihere is no kinguage in there
18 We're not discussing what authority MDHA has ona 18  limiting it to only cases where vou sell it loa
18 regular basis. We are discussing what authority 19 pavatc developer.
20 that the Charter or the Coutcil can give to an 20 They are going 10 resell it Theyte
21 agency of povernment. s that not the issue here? 21 going to sell 110 Metro. Metro didn't have to ask
22 i undersiand what MDHA stands for, what 22 MDHA 1o do this. But they did. And because MDHA 15
23 it savs, what its Chaner savs, who it reports to. 23 the one thai's condemming this property, they are
24 Thatis below what the Council can de. Would vou 24 subject 10 the sirict Janguage of the siatutes that
25 ool agree with that? 25  govern their condemnations, :
6 (Pages 18 to 21)
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1 THE COURT: Does 237 sav that. "..pursuant 1o Temnessee Code Annotated 13-20-101"

2 M Phallips? 1 thought it's sert of cicar that the 2 -~ the Heusing Authoritics Law - "MDHA s

3 Meire Council is translemring it onlyv 10 MDHA for 3 authorieed wo acyuire propery and prepare it for

4 the iking and construgiion as their arm, | guess 4 development pursuanal o one or more redevelopment

5 wvou would calt it 5  plops.."

& MR, FHILLIPS: Well, Your Honor, there 3 They are, again. instructing MDHA as 0

T arcthree picees ol legislation that passed, T which faw they should proceed under. That is an

3 THE COURT: | understand thal. 8 express instruction, And given that language in 698

El MR, PHILLIPS: You have w look a1 all S andin 436, (here's simply no way that any inference
10 three of those pieces of legisiation. 19 from 437, simply based on the fact that Mctro says,
11 THE COURT: 1 did. il this 15 our power and then later it says, MDHA, go
12 MR PHILLIPS: And if you look a 430, 12 getahis propertv. Thev've already 1old MDHA wice
L2 what 436 says is that MDHA -- well, lirst of all, it 13 how 1o get this propenty, under the Housing
14 says thar all of this property we find 10 he & Authoritics Law,

blighred in this plan.

And because it is blighted, MDHA
should -- that said areu -- the area that includes
Tower's property.

"...that said arez or such portious
thereo! as deemed neeessary for acquisition by MDEA
hy negatiation, condemnation, or otherwise, as
provided by any applicable provision of the Housing
Authoritics Law..should be so ucquired by MDHA; and
such blighted conditions eliminated."

You have the Council, through this 436
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And if MDA s proceeding under the
tlousing Authorities Law. then they have 10 be doing
i puisuant 1o s redevelopment plan. renewal plan,
ur housing project. In fact, this hus been
recognized by an appelate cowt in Tennessee, ks
the Alcoa case. Alcoa Housing Authonity versus
Mondav.

Ln shat case the Alcoa Housing
Authority tried the exaci same argement that MDHA is
using here, Alcoz said. we admit. we did nog follow

the requircimonms under the Housing Authority Law,
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Page 23

ardinance, passed the same day as 437, saving there
is bHzht here. MDEIA should go out and condemn it.
They should cure the blight and they should condemn
this property pursuant to the Housing Authoritics
Law. That 1s the only direct construction as 10

what law they should proceed under.

Now, you go 10 437. all 437 does is
state what Metro's power of eminent domain is under
the Charter, And then later, in Section 1, they
el MDHA, go out and get it. They don't say, use
Metre's power of condemnation. They never say that.
There is nothing in here that expressiy savs, use
our power of eminent demain. And that’s what the
law says.

If you are going to transfer power of
eminent domain, it must be an express ransfer of
power. You carnot relv on infersnces in arguments.
tr must be express. There's simply nething in 437
that is an express transfer of power, where they
say. MDA, use Metro's power.

And if you look at 436. they do tell --
the Metro Council says, go ou; and get it under the
Housing Authorities Law.

And then. the third picce of
legislation, Resclution 2009-698, it says again thas

Page 25

because the Housing Authority Law savs, il vou're
going to condemn property, vou have 1o give notics,
It's different notice depending on whether it is for

a redevelopment plan, renewal plan, or housing
project, but you have to give notice,

THE COURT: Wait just a mintie. Are
vou trying 1o tell the Court that Tower, when they
purchased the property in 2007, had no idea ol the
Capitel Redevelopment Plan or any of that?

MR. PHILLIPS: I'm sorry. s yvour
question did we bave notice that this was a
redevelopment plan?

THE COURT: Did you'have notice that
this piece of property might be condemned when you
purchased it in 20072

MR. PHILLIPS: Your Honor --

THE COGURT: You brought up notice.
Alcoa says Lhey had o have notice.

MR, PHILLIPS: I'm sorry, Your Honer,
I'm not bronging that up as a pupese of bringing
notice in this case up for issuc. The reason I'm
bringing it up is that was -- the Alcoa Housing
Authority savs, ves, we have o provide notice, but
we're condemning under section -- | forgel the
number, I1's the same one they're using, the saine

7 (Pages 22 to 25)
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1 one they cited in their petition, which is 1 previously by the courts. In City of Johnson City
2 13-20-104(2) )1 7. 2 versus Campbeli, the City tried to take property.
3 Alcoa said, we're not condemning this 3 It filed a petition for condemnation. and the City
4 propesty under a redevelopment plan o anything like 4 says, we're going to take this property under
5 thai. We're doing it under Subsection 17. That 5  Section 7.1 of our Charter, under Tennessee Code
5 gives us the right to condemn any real property. &  Annotated 29-16-101, e seq., and all other
7 And the Court of Appeals icoked ar it and said, no. 7 appiicable staiuies that provide for the right to
8  itdoes not. While it seems to be broad in 115 B exercise the power of eminem domain.
& grant of power, when you read the sections as a S Now, the thing was, Section 7.1 of the
10 whole, it is clear that your autherity to condemn as 10 Charter requires an ordinance to be passed before it
11 a Housing Authority is limited to only -- is timited 11 can instigate the condemnation proceeding. And the
12 to any real property, subject 10 a redevelopment 12 Cuy didn't de that.
13 plan, renewal plan, or a housing project. 13 And when the landowner raised that as
14 So vou cannot rely, and the courts have 14 an issug, the City said, well, we know that we have
15 specifically held that they can't rely on 15 1o do an ordinance under our Chanter, but we also
16 Subsection 17 10 condernm any property of law, They | 15 cite to Tennessee Code 29-16-101. And umder those
17 have to do it in connection with one of these plans 17 sections, | believe it's 104, they can institute a
18  ora housing projects. i3 condemnation proceeding simply by filing a petitten
19 Your Honor, that's what we'rs arguing 1% for condemnation.
20 taday, is that MDHA has already said what they're 20 So ihey said, even though we had to
21 doing. They've already been instructed as to how 21 have an ordinance under our Charter, we don't have
22 they need to condemn, what procedure to use. They 22 1o de that if we follow under Chapter 6.
23 were instrucred on that two times expressly; as 23 And the Ceurt said, ne, you can't do
24 requited by law, expressly said, 1ake this propeny 24 that. When vou identify the procedure that you're
2% under the Housing Authority Law. 23 going to use, then you have 1o continue with that.
Page 27 Page 29
1 And MDHA, in their own petition said, 1 Because it's not fair.
2 we are condemning this property subject 1o the 2 it says that -- the Court notes that if
3 Housing Authority Law. Because in paragraph 2. they 3 it bought the City's argument, then the petition
1 state that pursuant 1o Tennessee Code Annotated 4 would leave the landowners with uncertatnty as to
3 13-26-104{a)(17), which is in the Housing Authority 5 the theoty upon which the City relies on ¢ condemn
5 Law, and Tennessee Code Annotated 29-17-101, 6 its propery.
7 etseq., which is just the general eminent domain 7 Quotes, property owners, such as the
8 law procedure for public agencies in general, MDHA 8  defendants, do not have to guess, anticipate, or
S isexpressly vested with the power of eminent S extrapolate as to the theory upon which plaintft
10 domain. 10  wishes to proceed to condemn their property.
11 So MDHA idewtifies the Housing 11 ¥ our Honor, we submit that in this casc
12 Authority Law as what they're proceeding under. And i 12 MPDHA says exactly what they're going to use.
13 if you go and look ar that subsection -- if you'll 13 They're going to use Subsection 17 of 13-20-104. We
14 ook in 13-20-104, what they rely on, and you check 14 have a court case that says, vou cannot use that
15  it. one of the only cases that cites 1o it is this 15 section uniess that property is subject 10 2 housing
16 Alcoa case, where the Court says, you can't condermm 16  project, renewal plan, or, as we have here, a
17 property unless il is under one of these projects or 17  redevelopment plan. That is clear and express.
18  plans. 18 Now, MDHA says, well, yes, but we
19 So they have idennified what procedure 1% aniached Ordinance 437, Well, there's nothing in
20 they're going 1o use. And o be honest, Your Honer, 20 there that says go out and use Metro's power of
21 we were shocked when we got their motion in liotine, 21 eminent domain. Nothing about a wransfer. n fact,
22 That's the first time MDHA has raised this transfer 22 ifyou look at these other ordinances, it savs
23 of power argument. Tt has not come up hefore. 23 Housing Autherity Law, just like MDHA said in their
24 They've been relying on Housing Authority Law. 24 pettion.
25 This specific issue has been addressed 25 So, Your Honor, we feel like we're

8

{Pages 26 to 29)

Brentwood Court Reporting Services, LLC

(615) 781-6983

ka1

(866)939-337¢




Copy

Page 30 Page 32
1 bauling apains: 3 moving 1arget here. We have done 1 all ofthe evidence that Tower intends 1o present al
2 exiensive discovery inlo blight. And there are I that hearing. the righi-to-take heaning, relates 10
3 senious deficiencies being raised. MDHA all of a 3 the wwo defenses.
£ sudden savs, whoa, whot, hold on, hold on, Two 4 That's essentially a summany judgnent
& weeks before trial they filed something thut says, 3> motion. They're seeking to exclude all of our
% that's not really whal we'te doing here. We're nat & evidency,
T using 13-20-104 at all. We're proceeding under the 7 They zo on 10 say. the issue of whether
2 authomiiy of Metro to do this. & ornot the redevelopment district is blighted is
e Now, | thinl that this raises another & imelevant to whether Tower's property can be
10 Kevissuc bere. Becuuse regardless -~ regardless of 10 condemned.
11 the merits of this argment, it just -~ it shaws the 11 Again, they're attacking the very basis
12 inequity of the siation, because what MOHA is 12 of our nghi-to-1ake defenses as a whole. Not anv
13 toying o do through this inotion i limine, they 13 specific piece of property. They are seeking 1o
14 have essentially drahed a moton for summsy 14 itigate our defenses through a metion in limine,
15 judgment and dressed it up to make it look like a 15 They can de that, but not in a motion in limine. It
T&  moetien inlunine. Because madens in limine are 16 hasio be a metion for sumumary judgment or a motion
17 meant o exclude specific pieces of evidence o 17 for partial summary judgment,
12 suewmbne the process at trial. 15 The aliernative design does not
1e Well, we just listencd to 15 or 20 12 constitute a valid defense to such a taking. This
20 minutes of counsel for MDHA 1alking sbout why allof | 20 is exactly what the Counl in Duran says vou can't do -
21 Tawer's cvidence concerning blight and ns 21 in @ moton in limine. You cannot adjudicate an
22 ahemative desiga shouk! be excluded because of the 22 enuredeflense. You can onby seek o exclude
23 --they object o the validity of our defenses. And 23 cenain specifie picees of evidence.
24 thatis improper under -- through a moticn in 24 And indeed. in Local Rule 20.01,
25 limineg, 25 dispusitive motions must be scheduled to be heard at
Page 31 Page 33
1 In the coun case of Duran versus 1 Jeast 30 days before trial. And summary judgment
2 Hvundai Motor America, 2 Tenncssee Count of Apprals 2 cannot be heard until at 1east 37 davs after it is
3 case, 2008, what the defendant tried 10 do (n that 3 filed. Thar's because, unlike motions in limine,
4 case was. on Lthe eve of trial it filed a movon in 4 summary judgment motions seek 10 attack the very
5 limine and savs, you can't subinit any evidente on S toundation of ceniam clarms or defenses. And the
6 pumtive damayes. becanse vour punitive danazges € Courls have reengnized that purties need additional
7 claimiximalid. You can't inake 1t out. 7 tume 1o fully brief that issue. And the burdens of
5 And the Court of Appeals noted thit o 8 proof are difterent
9 meton it linizne is net the proper vehicle to use 1o ] In a meuon in hmine, which ¢an be
10 anempt 1o preclude 3 claim ordefense. his not 1.0 filed & few weeks before triat -~ or not even that
11 cquivalent 10 or a substitute for a motion t© 11 Five davs before wial. 1 believe is what it savs.
12 dismiss or a motion fur summary Judginent. 1tis 12 Of caurse, they're encouraged five dayvs before trial
13 essentizllv a substitute for an evidentiary i3 to do i
14 objection ai wial. i4 1t's trial by ambush 1o allow this 1o
13 And the Court gees on 1o note that 15 - forthem to bring in all of these new issucs
1€ molions in limine serve a fundamentally difTerer 1%  and -- in a motion in limire and seek (o woially et
17 purpose than motions for sutmmary judgment. Tiev're 17 Toweroff at the knees by atacking its defenses,
12 notsubject to the same procedural safeguards, 18 the entirety of its defenses through 2 motion in
1% notice provisions, or burdens of prool. 15 lnine.
2 if vou look at MDHA's brief, there's 20 If that was necessary, if they really
21 very little question that they are not attacking 21 wamed this to happen prior 1o trial with briefing,
22 specific pieces of evidence. They don't even ciie 22 then we shoukl have buili into the schedule
23 1oany specific piece of evidence. They are 23 sufficient time to allow for dispositive motions 10
24 anacking our defenscs. 24 be heard before trial. But the Court has said that
25 They say. il is clear that most, if not 2% vou simply can't do this in 2 motion in limine,
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1 Now, Your Honot, [ know that we've 1 So there vou have an express -« that is
2 covered the requirement that the ordinances have io 2 an express defegation of power.
2 - vou know, what kind of power do they transfer, if 3 THE COURT: Let mc ask vou a question.
4 any. And]spoke to you aboul the requirement that 4 If weread the petition that was served o your
5> the language in the ordinance, if there's anv kind 5 client. and they were all filed in Oclober, and you
6 of purported transfer of power. it has to be express 6 contend that MDHA must proceed based upon the
7 tanguage. But thar's not really the beginning of 7 petitton they filed, 1sn't it inconsistent now o
8 the discussion. 8  come in bere and trv to say that 436. concerning
9 I§"tins Court deems that generally ¢ blight. is applicable?
10 Meziro can transfer or can delegate awhority io 10 MR. PHILLAPS: No, absolutcly not, Your
11 another agency, fi still has to Jook at, okay, has 11 Honor. Because in this petition, MDHA cites to the
12 Merto provided for the transfer of its power 1o MDHA  § 12 Housing Authority Law. And that's section -- it
13 ingeneral in its Charter. 13 says 13-20-10402)(17).
14 And if vou ook at the Charter, you've 14 THE COURT: And they also cite
15 got 201, whicl says that Metro has the power, the 15 29-17-101. That's clearly in the petition.
15 power, to provide for the taking and appropriation 16 MR. PHILLIPS: That's correct.
17 of real property within is area for any public 17 THE COURT: Righi?
18  purpose. And then it go2s an Lo say, in accordance 18 MR. PHILLIPS: That's correct. And if
19 with the provisions of 29-16-101. 19 vyou look at 13-20-104¢2)(L 7), the courts have said
20 Now, in a separate section, and what 20 that you can't do that unless the property is
21 MDHA savs is soinehow an express ability o transfer | 21 contained within a redeveloprment plan. N's very
22 this power of eminent dowmain, 1s 106. And it says, 22 clear abow that. You cannot do 1t unless it 1s
23 the governmemal and corporate authority, noi power, 23 comnected to a redevelopment plan.
24 but authority, of Metro shall be vested in -- and 24 Therefore, if the redevelopment plan is
2 then there's a long laundry hist of different 2 invahd, then Tower's property is o longer subject
Page 35 Page 37
1 entities. 1 10 aredevelopment plan. MDHA has no authonity to
2 And at the end vou have the catchall: 2 iakeit. And there have been cases --
3 And such officers, agencics, boards, and commissions 3 THE COURT: So you are saving that the
4 as may be provided by the constitution for general 4 r1edevelopment plan, as structured, is invalid?
S laws in the siate of Tennessee or by ordinance S MR. PHILLIPS: Absolutcly, Your Honor.
&  enacted pursuani to this Charter. & The redevelopment plan -- the redevelopmem plan is
7 Now, this verv broad and vague 7 only proper if the propeity within that plan is
8 description of who is vested with autherty, with 8  blighted. And there are criteria thai are used for
¢ Metro's authority, never mentions MIDHA specifically, 9 blight. There's a statutory definition.
10 never menlions the power of eminent domain. And 10 And, Your Honor, as 1 said before, we
11 there's 1o mention of whose name that property 11 believe there are serious, serious deficiencies with
12 sheuld be condemned in. None of these things are 12 the way that this blight determination was made. We
13 presentin this Section 104. 13 expeci 1o have substantial evidence e show that
14 Now, when MIOHA -- when Meiro want 10 14 thisis — this was cenducted in a manner that was
15  specifically and expressly delegare its power of 15  never done before and has not been done by other
16  eminent domain, it's done thai. For example, the 16  agencies.
17 case of Electric Power Board of City of Nashville 11 There are very, very serious issues
18 versus Thoni, in that case, the Court noted that the 18 withthis. Andthatis why we believe that MDHA has
1¢  Elecinic Power Board is expressiy authorized -- now, 19 now come up with this theory that they're -- that
20 this is from the Charter. 20 Meitro has transferved their power o them, and
21 And the Count, quoting the Charter 21 therefore, blight is irrelevant.
22 says, said board is expressly authorized 10 exercise 22 They don't want 1o face this issue.
23 the power of eminent domain on behalf of -- on 23 They don't want Io face the blight determination
24 behalf and in the name of the City of Nashville 24 issueat tnal of nght-lo-take. Because if this
2 within or withaut said city. 25  property is not blighted, then the redevelopment
10 (Pages 34 to 37)
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Page 338 Page 40
1 plan is no longer valid, and MOHA will lose its 1 power of condemnation.
2 right-o-take. d MR JACKSON: The Meurapolitan
3 THE COURT: Mr, Jackson. do vou agree 3 Development and Housing Agancy is hereby avthorized
4 with tha premise? 4 tozequire by condemmation the propeny inlercsts. .
5 MR JACKSON: Ne, Your Honor, [ do not. 5 1 mean. Your Honor. if that's not a
3 1 den't agree for several reasens. 5 delegation of authority, ) don't knew what is.
7 First of all, it's just an incorrect 7 MR. PHILLIPS: MDHA has ite own
3 staterent of the law that if #n amendment 10 the 8 authority 10 condemn, There are ways iz which MDHA
¢ Capiwl Mall Redevetopmeni Plan were invalidated -- ¢ cancendenm. Metru can authorize MIYHA 10 condeimn.
10 let's assume thev're oght. Let's assume the 10 That still does not answer the question. whose power
i1 amendment was invalidated. 11 do they condemn under. We've atready had that
12 The Capitol Mall Redevelopment Plan was 12 guestion answered in 436 and the resolution, which
13 first approved by Meiro Council in 1977, It's been 13 vou must read wgcther.
14 in effect ever stnee. 1t's been amended eight 14 THE COURT: Why, it MDHA alrcady had
15 umes. And nullifving one amendment to it would 15 theawtharity, would the Council go ta the vouhble
16 have ne effect. | guess you would just set the ie  of'pussing anothet ordinance?
17 clock back to wherever it was, at which time Tower's 17 MR, PHILLIPS: Your Honor, they have
18 property is still in the area anyway. i 1B suid several times, they've instructed MDHA o go
1% B3ut | haven't briefed that because | 1% outland condemnn this, And the purpase of 437 5 10
20 dide't want to get into the - this really rabbil 20 acknowledge the existence of the convention cenicr
21 rail of coneem about the redevelopment plan, 121 on that property and that that's what is going 1o be
22 And thas claim, 1 find il remarkable, 22 there. And they just el MDHA to go oul aud get
23 thus claim of surprse. Wow, we had no idea vou 23 it as inthis s it get out there und star
24 were relving on the authority of the Metro 24 going.
25 Govermment. | dont know whar magic words MDHA 25 THE COURE: You koow, vou don't - if
Page 3¢ Page 41
1 would have 1o use, Your Honor, bevond attaching 1o 1 whar you sey is true, you don'l need an ordinance.
2 the Complaim that was served oo this party in 2 Youean just call them and say, MDHA, go out there
3 Qctober of last vear, an enacled ordinance of the 3 and get it and MDHA is supposed 10 have this
4 Metrepolitan Council that says the MDHA (s hereby 4 magical globe of their own.
5 autherized 1o acquire by condumnation these people’s : 5 MR. PHILLIPS: Your Honor, what we're
6 proparty, i &  arguing abour now is whether or not it should be
7 [ inean, I've vel 1o hear what magic 7 inferred that the intent and purpese of this
8 words would suffice. Do we have o have (he words, B ordinance was to iransfer the power frem Metro 10
9 and we delegate? 1 inean, isn't that whast this ¢ the MDHA.
10 ordinance is doing? 10 THE COURT: 1 undersiand tha.
11 There's absolutely no Jegal authority, 12 MR. PHILLIPS: And that is not the
12 none whautsoever, for the proposition that there has 12 proper test. It has 1o be express. And if the taw
13 to be some sort of wagic incammion of phrascs in 12 says thal if you have 1o -- if you can onlv get
14 order Tor the Metropolitan Council 1o ell one of 14 there through nference or by argument or by
15 the Meiro Goverument's agencies 1o go and condemn a 15 presimptions, you can't do it 1t has ta be express
16 parcel of propenty for a public moject. 18 or else there is no ransfer.
17 MR. PHILLIPS: Your Honor, [ believe 17 Your Honor, there's -- vou know,
18 that, as i said before, there musi be sirict 1€ regardless of whether vou could rcasonably assurne
19 consiruction for this. And as far us, vou know, 1€  hae Metro should transfer -- again, [ don't get
20 Mr. Jackson's request for magic Janguage, we've sten 2C thae. I not saying that that js the case. Bul
23 how this can be donc. | quoted 1o vou ftom the 21 it's not a reasonable assumption issve. T1isa
22 Eleciric Power Bouard case in Nushville, where they 22 siriet construction. There has 10 be express.
23 say, you're expressly granted the authority, our ZZ  Thereis nothing in bere that 1s express.
2¢ authorily (o condema. That is nol in here. | 24 We've seen examples of express
25 inviie counsel 1 show me where it says, use Metro's 25 language. We've seen how thev de it You are
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Page 42 Page 44
1 expressly delegated with our power to go ous and get 1 why Ordinance 437 is invalid or improper or why i
2 this. Allthey do here is say. this is Metro's 2 shouldn't be applied as the Council enacted it,
2 power. And then later on they say, okay, go out 3 which is 10 authorize MDHA, citing the Title 29
4 there and condenm the propeny. 4 powers. it ¢ites them very clearly in the ordinance.
5 There is nothing in there that says, 5 And it says. MDHA, please condemn this property on
6  use Metro's power. There's nothing in there that &  behalf of 1he City of Nashville, build a building on
7 says anything at all about what power they are to 7 it and then give it back to us. That's essentially
8 use [lyoulook at the legislation, the twe other 2 whal this ordinance provides, in lay terins.
9 pieces of legislaijon passed on that day, they do ¢ THE COURT: Let me ask you a question.
10 say how to doit. They say pursuant 1o the Housing 10 My understanding, having heard a few of these
11 Agency law. 11 before, isif that ordinance had said condemn this
12 THE COURT: Let’s get back to the 12 propery for blight reasons, then Metro would be
13 subject matter at hand in the movion in limine. 13 ableo sell it 10 private people to do anything
14 When they said for a public purpose, 14 withit is that nof true?
15 doesn't that eliminate blight as a reasoning? 15 MR. JACKSON: Yes, that is rrue, Your
le MR. PHILLIPS: Na. Ne, Your Honor. 18 tHoner.
17 The elimination of bhight is, in itself, a public 17 THE COURT: Is that not the biggest
18 pwmpose. And that is why this elimination of blighl 18 difference?
15 in slum areas, that is why MDHA was created. They 19 MR. JACKSON: ltis, Your Honor.
200 were 0 - 20 THE COURT: Wouldr't Metro not have had
2% THE COURT; 1understand ther, But I'm 21 1o state -- they stated what it was for, where the
22 saying, in everything that's been presented to this 22 other implication wasn' there. Would you not agree
23 Court, it was presented {or a public purpose, 23 withtha?
24 building the convention center. Weuld vou not agrer {24 MR. JACKSON: |do agree with that,
25 with that? 25  Your Honor. | agiee that there are -- 1§ is
Page {3 Page 45
1 MR. PHILLIPS; No, Your Honor. No, 1 possible for MDHA to acquire property for purposes
2 Your Honor, [ would not. Because what is intended 2 of curing blight.
3 10 be put on this property is a conventien center. 3 THE COURT: Sureitis.
4 But because they'sc using MDHA, it has 1o be under 2 4 MR. JACKSON: And we've done that in
5  redevelopment plan, and the purpose there is to cure 5 the past, and cases have been before Your Honor
6  blight 5 about those. And that does raise, under Kelo and
7 Now. the convenlion center may have 7 other cases, Jois of other issugs --
8 that effect of curing blight, but to simply say that 8 THE COURT: 1t does indeed.
9 because the convention center is a public purpose, ) MR. JACKSON: -- and concems. And we
10 that resolves or relieves MDHA of any -- of any 10 can today, in this redevclopment district, acquire
11 requirement that follow the redevelopment plan or 11 other property outside this convention center
12 the statutes that it itse!f bas acknowledged w1 iis 12 footprint through the proper processes if we want to
13 Comglaint that it is following, 1don't believe 12 . if MDA wants to to cure blight. But none of
14 that is proper. 14 that has 10 do with this.
15 THE COQURT: Okay. Mr. Jackson, do you 15 THE COURT: It doesn't. Lef me ask you
15  have anvthing to add? 16  this guestion: Do you agree or disagree that your
17 MR.JACKSON: Well, Your Honor, again, 17 adversary says you're converting this into 2 motion
18 | feel tike I'm beating a dead horse. But 18 1o dismiss or summary judgment motion?
19 Ordinance 437 sets out what the purpose of this 19 MR, JACKSON: | disagree with that,
20 condemnation is for. 1t clearly says, itis in the 20 Your Honor, There are many -- | mean, it is a case
21 public imerest (o acquire a property by 23 directed towards the evidence that’s to be
22 condemnation 1o build a conventien center. Nol for 22 presented. We have a hearing set next week. And it
23 Wlight, Not for any other purpose. To build a 23 makes a big difference to know whether we're going
24 convention center. 24 tohave six witnesses on blight or not, in the
25 And I've yet 10 hear any argument as to 25 preparation of the case, in the expense of the
12 {Pages 42 to 45)
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3 preparation. So this s a motion in {iming that 1 dismiss or monon for summary judgment simply
2 asks the Court to make a preliminary evidentiary 2 breauss the evidence is not relevant.
3 ruting. 3 ME. PHILLIPS: Your Hanor, if [ mav
4 Now. | don't see anvihing -- the lact £ briefly raise a few poinis. and | promise 1o be
5 that it may be damaging or even falal to the other S brief,
&  side's case 15 not a basis 10 object (o @ mozion in = First of all. I've heard from
7 limine. There are many motions in fimine that may 7 Mr Jackson a couple of times the fanguzge that
2 beeven -- may be equally devasiating. A motion in & Metro has asked MDHMA 10 do this on behall of Metro,
& limine to exciude an expernt in a madical malpractice ¢ That'snotin 437,
10 case, if granted, could eviscerate the case. Yel 10 Now, in the resolution that | ¢ited you
11 Courts routinelv hear those as a pre-trial matter. 11 10, it does say. on behal{ of, and then has 5 whole
12 So | do think that it is appropriate o 12 Jong laundry {ist of things 10 do. But then the
13 be heard now. [aiso believe there's notlung io be 12 wery next paragreph is the language which { quoted
14 cained by going 10 mrial next week. having six i4 o vou, which says MIYHA is authorized 10 condemn
15 witnesses sitting aut in the hallway. and then the 15 thus property -- 0 condemn property under the
16 first blight witness comes 10 the stand and [ will 15 Housing Authorine Law.,
7 stand up and object and say, Your Honor, this is " MR, JACKSQN: Your Honor, ! don't inean
18 isn't relevant because of Ordinance 437 and these 18 10 interrupt counsel, bul | do want 1o point out
1@ ather arzunents. 1% that 10 does say. whereas, the MDA is designated 1o
. 20 { mean, what is really to be 20 construct the convention center project on behatl of
21 accomplished by daing that? And the idea thar we 21 the Metropolitan Govermment.
22 sghould wait more time uniil 37 days has on - | 12 ME. PHILLIPS: Right.
23 mean, Tower hasn't said they need to conduct any 23 MR.JACKSON: The languagpe s in the
24 more discovery that will shed light en Ordinance 437 24 ordinance.
25 ar that there will be any prejudice te having this 25 MR. PHILLIPS: To construct the
fage &7 Page 49
3 leurd today. Becausc these are legal issues, What convention center. Nol to acquire. Your Honor —
2 437 savs and how it should be applied is smnething 2 THE COURT: isu's that just --
that the Court can determine as a matier of law. 2 MR. PHILLIPS: No. 1It's absolutely

Lo AT €, B P9 |

Pwould alse direct the Court 10
Title 29, and again, that language which cncourages
that these hearings be heard promptly. So ¥ think

[T I Y

ditTerent. The construction activities that o on
after this propernty is acquired —
THE COURT: How can they build property

7 thai has to be put into the mix, if you will, of the 7 if they don't acquire it?

€  rules and the statates so that we understand why g MR. PHILLIPS: They are autherized to

2  we're bere today on 2 motion in limine and not g S acquire the propeny pursuant to the Housing
10 mortion for summary judgment. 16 Authority Law. And then --
11 Obviously, our timetable has been very 11 THE COURT: M. Phillips, | have been
12 shortin this case. And, vou know, if we weren'l -- 12 very patient with both of vou all. [ have heard
13 ifwedidn't have a legislatve directive 1o move 13 hundreds of these cases, [ have read everything you
14 pronipthy and i we didn't have a $500 million 14 all have put before this Court, and sa has my taw
153 project watting, we might have a more leisorely 15 clerk. And the Court is geing to grant the motion
15 cxamination of ail of these issucs. 15 inlmine
17 But there's been plenty af ume for 7 Now | am willing to listen to your
18  Tower to respond. And Tower has filed a ig argument aboul win' vou want to continue this case.
12 20-s0me-odd-page legal response to this motion in ig Mr. Jackson, veu can draw an order.
20 limine. SoJdon't think they can claim that they 20 MR. JACKSON: Thank you, Your Honor.
21 haven't had the opportunity to brief this issuc a1 THE COURT: 1 guess we have precluded
22 fully and argue it before Your Honor. 22 Metro from having a say today. They were here the
23 THE COURT: Well, this Court hears 23 otherday. Inever know when they're in here.
24 motions in limine routinety that change the » 24 MR. JACKSON: Yes. Your Honor, It's
25  complexion of lawsuits without it being a motion to § 25 just me today, so I'll draw the order.
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1 THE COURT: Mr. Conner. 1 Que i the reasons, Your Honor, that 1
4 MR. CONNER: Your Honor, 1 don's know 2 needed additonal time, and [ dent -- if
3 if we need a continuance now, because we have no 3 Mr. Jackson will agree to my cxperl now -- 1 had 1o
4 case lefl. We have no case left when it comes 1o 4 take Joe Cain's deposition o order to figure out
5 possessory hearing. And the reason being, you have 5 how he made the biight determination. And ihe proof
& jusi entered & summary judgment in regard 10 our &  would show. Your Honor. if we wguld be pammitied 10
7 defenses. 7 subrmit it next week, is that Metropolilan
g i1 cannot put on prool in regaed to 8 Govermcn, first MDHA, the board of MDHA. was not
9 the blight issue, and if | -+ I'm not trying to 9 presented witl the new blight methodology and did

19 re-argue the motion. As far as the continuance is 10 notapprove it. Metro Government was net - did not

11 concemed, T don't need it. And if [ cannot put on 11 approve it, and it wasn't presented 1o them.

12 evidence in regard to the altemative design, which 12 Joe Cain did it. You know bow he came

13 we have taken a week's wonh of depositions now on, 13 up with this new methodology. what changed? [t was

14 then that is mv case. That is my case. And thai's 14 in his headt. The anly way for me 1o ask hin

15 the result of this. 15  questions about that so [ could get an exper: and

186 So Your Honur is correct, you might as 16 use thal expert 1o say whether that's reasanable or

17 well enter a possessory hearing order today. 17 arbitrary, was to depose Mr. Cain, because it was

18 THE COURT: [didn't say that. | had 18  ull in his head. That's what 1 did.

15  nointention of doing that. 16 Now, then ) catled my expert. and she

20 MR. CONNER: Well, Your Honor, that's 20 advises me the night of Mr. Cain's deposition that

21 what this does. Because i we po o the 23 she has a conflict, their company does, and can'l

2z right-to-take tnal on Friday and I cannot prt on 22 serve. Solhad o m sround and get on the phone

23 any witnesses in regard 1 what we view as the 23 and 1ry 10 find another expert, which [ did. And 1

24 defense on the blight issue, | cannot put on any 24 apprised Mr. Jackson of this as | was doing it.

25 witnesses in regard (o the alternative design, then 25 I found ancther expert. And

Pzge 51 Page 53

1 Fhave no prool, Your Honor, that they — that 1 Mr. Phiilips went to Knoxville yesle:daf, met with
2 there's a right-to-1ake issue. 2 him. We intend 1o -- and we've given him all of the
3 THE COURT: Mr. Conner. it seems 10 In¢ 3 information. And [ told Mi, Jackson, sent him an
4 that the argument I've heard is that 437 is 4 e-mail this moming, gave bim the curriculum vitae
5  improperly drawn. s ihat not what you were saying? 5 ofthis gentleman, and what we expect he will say,
G MR. CONNER: No, Your Honor, it's not 5 but told him 1 would have a full discloswre under
7 impreperly drawn. 7 Rule 26 on Monday and would offer this witness for
] THE COURT: You're saying ii doesn't 8  deposition etther by video from my Knoxviile office,
& give the appropriate awthoriry. 9  inouroffice on Tuesday, ar in person.

10 MR, CONNER: Your Henor, it's the 10 Now, that was the reason. one of the

11 Geovernment’s respensibility 10 do this correctly, 11 reasons -- 'm not going (e go into all of the

12 {f Mero Government had filed this, if Metro 12 issues in regard lo the discovery. T'll play with

13 Governmenl had filed this, } couldn't make this 13 the cards I've been given. But the playing field

14  argument. They chose to use MDHA. That wastheir | 14 has just been removed from under us.

15 chpice. That was their choice. 15 So I'm at a loss, Your Honor. The only

15 Now, Your Honor, we're a landowner. 15  thing that | can do at this point is suggest that we

17 And our property rights are being taken. | know 17 set the hearing on Friday for an offer of proof.

18 1his is a big public project. 1 know ail their 18 Because the only place for me 10 go from here is the

19 argwments on why it has o proceed. But this is all 1% Coun of Appeals.

20 we're lefi with, Your Honor. 20 THE CQURT: Mr. ackson?

21 And in order for us to even present our 21 MR. FACKSON: Your Honor, if that's

22 case, 10 do it on a motion in limine basis as 22 where we need to go, that's where we need to go. |

23 opposed to a summary judgment motion, [ should be 23 rthink we've just heard Mr. Conner acknowledge what

24 able to show issues of fact in regard to what the 24 he has told me informally, which is that he doesnt

25 blight issue is. I've got depositions. 25 even have a blight expert unsil this moming. He
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1 sentmea name of somebody. | haven't even had time 1 very purpose of the motion in limtne. Now, | can
2 1o read the e-mail vet. Butthere is apparenily I prepure for these wilnesses and --
3 somebody. He doeesn's know what their opinions are, 3 THE COURT: ! undersiand. The Coun is
2 but mayvbe next week, a couple of days before the 4 not going to do that, 'm willing w let vou to put
s trial, we'ti find ou, 5 onan ofter of proof. The Order is not {inal for
@ ¥ our Honor, vou know, there is no & 30 davs and you'll have & period of time 10 do
7 reason io delay the entrv of possession order ai T whatever itis vou want 1o do,
£ 1his poini on the blight issue. ! think the Court B MR, CONNER: All right: Your Honor. [s
2 has very correctly determined that it is irrelevant. 9 it pecessary. then -- F mean, if Mr. Jackson has won
10 And the fact tha: that may be 10 onthe relevancy issue and my evidence 15 going o
11 devastuing er harmful to Mr. Conner’s case is not 1% beexcladed in regard to dlight, then T assume
12 atissuc here. The point is, 1s it relevant or is 12 there's ne need for my witness t0 even be deposed.
13 {tnot relevant? The Court has just concluded that 13 MRICJACKSON: Well, 1 don't know, Your
14 under Ordinance 437 blight is not a predicatc of 14 Honor. | guess first | would ask [ be served with
15 tlus -- or prerequisite ef this condeinnation. 15 some kind of report on what this witness is going to
16 So if Me. Conner wants o take an offer 1 soy. ond then ) muke a deermination as to
17 of proof for his appeal. | guess that can be 17 whether it's neeessary 10 depoese him or not.
18  scheduled at the Court's convenience. 18 THE COURT: 1 will be here all week, by
ig | don't really believe that the Cournt 1S phone. by video. or in persen {or any rubng that |
26 of Appeals would nzed live testimony on the blight 20 need 10 mike,
22 issue. because all the Coun of Appeals needs to 21 MR, CONNER: Your Honor, could we go
22 decide is whether blight is relevant or not 1o this 22 ahcad and deal with that issue now? Beeause if I'm
23 condemnation under Ordinance 437. Tor purposes of 23 not going o be permitted to cven have a blight
24 that determination, it doesn't matter what some 24 experinow foran offer of proof, then I don't want
25 expert that he's just bired this moming may say. 25 1o go o the expense and trouble of bringing it in.
Page 55 Page 57
i THE COURT: This Court is here to serve I We'th put that at issue with the Court of Appeals as
2 boih sides. 1 you want 1o taxe an offer of proof, 2 well
3 the Court will be glud to conveniently arrange a 3 MRIJACKSON: Well, Your Honor, on that
£ time for you. 4 poi, | would say that the Court should exclude the
s MR. CONNER: Wauld the Couri consider 5 testimony of @ny wilness that wasn't identified
6  recousidesing your culing with rezard 10 the motion & unniigday, which is --
7 in Hmine until next Friday. untl you've heard the 7 (Overlapping speech.)
8 proot? 8 MR. CONNER: Can ] make a point on
Es THE COURT: Let e think about thal. 9 that, Your Honer? He has yet 10 respond --
10 MR. CONNER: Because, Your Honor, 10 MR, JACKSON: May [ finish my conument?
11 seriously, what we have here, if I'm not. as I said, il MR. CONNER: He has yet to respond and
12 able o put this on and put this defense on -- and, 12 identify his expens in this case, Your Honor, §
13 Yoeur Honor, this is a defense that is no surprisc. 13 received areport, aletter, Tuesday or Monday
14 We raised it in our right -- in our Answer. MDHA 14 evening, the first time ever. He has vet to amend
15 had the ability -- 15 his disclosures under Rule 26, and it's the pot
i6 THE COURT: Mr. Conner, I've heatd it 1&  caliing the kettle black, Judge.
17 I've read evervthing v'all have submitted. [ am not 7 MR, JACKSON: Your Menor, Mr. Conner
18 anovice atths kind of case. And [ am perfecily 18  and I have actuailly cooperated very weil 1his week
19 willing  allow y'all 1w put un proaf, an offer of 1% indoing about nine depositions. Believe it or not.
20 proof. ' 20 we've cooperated very well,
21 You're asking me to put off making that 21 MR. CONNER: We have. Your Honor.
22 ruling of this Court until such time s | hear the 22 THE COURT: | find that hard to
23 proofl? 22 beheve.
24 MR. CONNER: Yes, Your Honor. 24 MR.JACKSON: We really have, Your
25 MR. JACKSON: Your Honor. that's the 25 Henor.

15 {Pages 54 to 357)

Brentwoocd Court Reporting Services, LLC
{615) 791-6983 Foak (866)939-3376



Copy

Page I3 Page 60
1 MR, CONNER: We have, Your Honor. 3 Coun of Appeals, Mr. Conner's client can ask the
2 MR, JACKSON: And | don't want 1o end 2 Court of Appeals to stav the possession order. 1f
3 onasour note. 3 the Court of Appeals finds that an appropnatc
4 THE COURT: We're not going 10. Now, 4 course 1o do. then they can do that on whatever
5 1ell me where you are, because the snow is getting 5  conditions they find appropriate.
6 deeper. Youhave a long drive. YVou have a drive. 6 THE COURT: Isn't that a beiter
7 MR. CONNER: Your Honer, | bought a T alternative?
8  Subaru from Jim Reed, so I ought 1o be okay, I hope. 8 MR. CONNER: No, Your Honer, it's not.
9 THE COURT: Can | have a ride home? € Your Honor, if the Court -- | ¢an't siop the Court
10 MR. CONNER: Yes, ma'am. I'l} be glad 10 from doing what the Coiint wants 10 do. That's
11 to. 11 obvipus. I'm not going 1o try to. Well, .} will
12 MR. JACKSON: Your Honor, my suggestion } 12  oppeal everything.
13 would be this: If br. Comner is correct that his 13 What [ would suggest is that we go
14 only defenses have just been excluded under motion 14 ahead and proceed on Friday. | would request, and |
15 inlimite and now he wams 1o make an offer of 15 assume the Coart would like trial briefs in regard
16 proof, | would ask that the Coun go abead and enter 16 10 this, and what we will ask the Court todo is to
17 anorder of possession. 17 reconsider this ruling.
19 ~ IFMr. Conner warits to seek an 18 THE COURT: Okay. Inorder Lo
1% inlerlocutary appeal, he can file an application 19 reconsider, there has 10 be a ruling on the Court's
20 with the Couri -- witls this Coun first, as the 20 minuies.
21 procedure provides. And then we can take it up. 21 All right. This is what we're going 10
22 And [ dan't tlink we bave 1o wait -- [ 22 do. Youdraw an order granting possession. You
23 mean, he can do his offer of proof at any time when 23 both can file bnefs. Next Friday { will hear vour
24 the Courtis available. but | don't think, 24 motion 1o recoasider.
25 personally, tha this issue requires a lotof 25 MR. CONNER: Sovou're giving them
Page 39 Page 61
1 testimony, And we shouldn't go (o that expense and 1 possession today?
2 trouble when the issue is 2 purely legal one that 2 THE COURT: Pm giving them a right o
3 the Count of Appeals could readily address. And if 3 draw an order, pending vour motion to reconsider.
4 they wanied to send it back and tell us to (ake q MR. CONNER: Okay. S0 the possessory
3 procf, then we can do it ai that time. To me, that 5 order will not be entered until Monday — I'm sorry,
o makes the most sense for botlh sides. 6  Fndayofnextweek:. ..~ .. .. . ..
7 MR. CONNER: Your Honar, here's where 7 THE COURT: No. He'tl submil an order
8 weare. Wc've got a project. They have a project. 8  on Monday or Tuesday, you'll get it, vou'il have the
9 We hope — we wish we had a project with them, but 9 right to present an order, and Tt sign it after
10 wedon'. They have a project. 1 you enter an 10 the period we hold it. But you will be bere Friday
11 order of possession today and then | put my order of 11 1o ask me to reconsider that order.
12 proof on and we go 10 the Court of Appeats and the 12 - MR.JACKSON: All ight. Your Honor,
13 Courn of Appeals finds in my avor, what is going to 13 justso  understand, T wilt draw one order that
14 happen? Is the Cour of Appeals going to order them 14 grants the motion in limine, excluding the evidence.
15 1o take down the convention center? 15  And based on ihe representations of Tower that that
186 MR. JACKSON: Your Honor, he can ask 16 was the substance of their objection to the taking,
17 for a stay of the order of possession and we'll deal 17 the Count awaids possession to MDHA.
18  with that at the time. An order would be subject to 18 ! will then submit the order to the
13 amotion for stay. And we'll deal with that at the 19 Court, and Your Honor will — won't sign it until
20 appropriate time. We would oppose that. of course, 20 some point next week. Then Mr, Conner's motion --
21 and ask that a bond be placed, a very, very 21 and those, ) think, take some time 10 become
22 subsiamial bond. But thar would be for Your Honor. 22 effective amyway, as | remember,
23 And then the Court of Appeals has the 23 THE COURT: They do.
Z4  opportupity to stay it as well. That's another 24 MR. JACKSON: And Mr. Conner can then
25 procedure that can be followed. Once we gel to the 25 on next Friday argue a motion to reconsider that
16 (Pages 58 to 61}
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1 order. I wasincermect i the Court's ruling woday.
2 THE COURT: Right. 2 MR. CONNER: Your Monor, | would
3 MR JACKSON: Thank vou. 3 appreciate this: | need -- before [ make an
4§ MR, CONNER: Your Honor, 1 would 4 admission an behaif of my client, I'd like totalk
5 appreciate if the Count would note thar that is a 5 10 my client in that reyard.
& motion for -- thal a summary judgment -- that this & THE COURT: Certzinhy vou would, '
7 has been reated as a suinmanye judgment. Because 7 agree with thal.
8 that's exactly what that is. g8 MR. CONNER: So | would prefer for the
g MR, JACKSON: Your Honor. Mr. Conner & order not 1 reflect that | am i agreement that the
10 has wld -- 10 possessory order should go down because of this
13 THE COURT: This Count has nos 11 juling o the motion in linine.
12 considered it a motion 1o dismiss or a motion of i THE COURT: 1don't thick he intended
13 summany judgment. | have trealed ino differently. § 13 to put that in there.
14 than ] reat hundreds of motions in limine 11 MR, COMNER: 1 think he did,
15 pre-trial, whether il's a week, 2a month, or the day 15 MR.JACKSON: No. Your Honor, [ was
16 ef trial. 1 icoked at the evidence. 1 looked at 1&  simply summarizing what 1 thought 1 heard Mr. Conner
17 it, and { limited what you were going o pu on. 17 sav earhier. The order is Just going 1o sav the
18 Now, do we understand where we are for 18 mouon is grumed and thot possession will be
1¢ next Friday? 1% awardicd 10 MDHA. et cetera, with all of the other
20 MR.CONNER: [ don'L Your Honor. 20 egal - won'l pui any representations about
21 THE COURT: 1 thought vou wanted w 21 My Connper.
22 file o mortion and 2 bricl on a petition 1o rehear? 22 THE COURT: Thar's redundant.
23 MR, CONNER: I will, Your Honor. In 23 MR, JACKSON: The transcript will speak
24 doing so, will | have argument on that when? 24 for psell
25 THE COURT: Nexi Friday. 25 THE COURE: howill.
Page 63 Page &5
1 MR. CONNER: Ckay. Should ] have 1 All right. We're at the point that you
2 wiinesses here? | have witnesses ffom all over the Z wantto see a copy of his proposed order and vou
2 coumry. Should ! have witnesses here for that? 3 wantto alk w vour client.
q THE COURT: No. 'm not going 10 hear 4 MR, CONNER: Yes, Your Honor.
5 witngsses on petition Lo rehear. 1 don't hear 5 THE COURT: Then you'll notify the
&  witnesses on Friday, or on motions. % Count on Monday how you two want t proceed.
i MR. CONNER: 1 thought that's when our ? MR, CONNER: Your Honer, | guess with
E  trial was scheduled, Your i1onor. B respect o my exper in regard to blight, what do
e THE COURT: I'm sorry? 2 need 1o do with that?
10 MR. CONNER: On Foday. [ thought 16 THE COURT: 1 ¢an't make¢ that decision
11 that's when our tnial was scheduled. 11 for your client and for you.
12 THE COURT: Wait a minute. Do you want | 12 MR. CONNER: [ understund that, Your
12 thewnal on Friday or do vou want your ntobion to 13 Honor, Butif I'm going --
14 reconsider or do you want both? 14 THE COURT: You have (o 1lk to your
15 MR, CONNER: Well, Your Honor, | think 15 clientund miake a decision on how vou're going to
16 1 know what your ruling is going 1o be, Your Honor. 1€ proceed at this point. Once you make the
17 MRUJACKSON: It seems to me that 17 decision -- then you have to make a decision aboul
18 Mr. Conner -- the reason «- the Court hasn'f ireated 18  wvourexpert.
i this as a motion for summary judgment. The Ceourt 18 You all drive very safely and watch out
20 ruled on an evidentiary objection. 20 foral] of theidiots.
21 Mr. Conner advised the Court that he 21 MR. CONNER: Thank you.
22 had ne other proof 10 offer, so therefore, the Court 22 MR. JACKSON: Thank you.
23 has determined there is no reason 10 have a 22 (At which time the proceedings were
2¢ possession hearing next Friday, and instead we'l) 24 adjourned.}
25 hear Mr. Conner’s argument as 10 whether the Coun 25
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STATE OF TENNESSEE

I, RICHARD R. ROOKER, Clerk of the Circuit Court for Davidson
County, in the State aforesaid, do hereby certify that the foregoing
ig a true and correct copy of the order heretofore entered in
the THIRD Circuit Court for Davidson County, Tennessee, on the 05

day of FEBRUARY , 2010 , in the Case Number 09C3636 between

METROPOLITAN DEVELOPMENT AND HOUSING AGENCY Plaintiff, and

TOWER MUSIC CITY II, LLC ET.AL Defendant,

as same remains of record in the Minutes of said Court.

IN TESTIMONY WHEREOF, I hereunto subscribe my name and
affix the seal of said Court, at office, in
Nashville, the 08 day of _FEBRUARY in
the year two thousand ten and in the

233rd year of American Independence.

RICHARD R. ROOKER, Clerk,

SEAL

By /;%;ggfiﬂ¥
/4///47ﬁéputy Clerk




