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DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS FOR
HOMES AT 116 FERN AVE TOWNHOME ASSOUCIATION, A HORIZONTAL
PROPERTY REGIME
WITH PRIVATE ELEMENTS

THIS DECLARATION, made and entered into by Heitheock Construction L1L.C, hereinafter

referred to as the "Developer™.

WITNESSETH:

WHEREAS, the Developer is the record owners and holders of the legal title of a tract or
parcel of real property located in Davidson County, Tennessee, and more particularly desecribed
ort Exhibit “B" attached and made a part hereto (hereinafier referred hereto as the *“Property™);

and,

WHEREAS, the Developer desives 1o subymt the Property described on BExhibit “B”
together with all buildings, structures, anprovements, and other permanent fixtures of whatever
kind thereon, and all rights and privileges belonging ov in anyway pertaining thereto, to the
provisions of the Horizontal Property Act of the State of Tennessee as the same may be amendead
from timeto time for the express purpose of establishing thereon a horizontal property regime
with private elements to be known as Homes at 116 Fern Ave TOWNHOME ASSOCIATION:

and,
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WHEREAS, the Developer further desires to establish for their own benefit and for the

mutual benefit of all future owners and/or occupants of the Property or any part thereot, certain

rights, easements, and privileges in, over and upon the sald premises and certain mutually

beneficial restrictions and obligations with respect to the proper use, conduct and maintenance

thereot, tor the purpose of exhancing and perfecting the valoe, desirability and atiractiveness of

ihe Property.

I

NOW, THEREFORE, the Developer declares as follows:

Definitions. As used herein, unless the context otherwise requires:

(a) “Act” means the Horizontal Property Act of the State of Tennessee, Tennessee Code

Annotated, Section 66-27-101, ef seq.. as the same may be amended from thne to time.

{b) “Association” means Homes at 116 Fern Ave Townhome Asscciation Owners
Assogiation, Inc., a Tennessee not-for-profit corporation.

(¢} “Board” means the Board of Directors of Homes at 116 Fem Ave Townhoimne
Association Owners Association, Inc., a Tennessee not-for-profit corporation,

{d) “Buildings” mean the buildings located on the parcel and forming a part of the property
and containing the Units. The buildings are delineated on the Plat,

(g) “By-Laws” mean the By-Laws of the Homes at 116 Fern Ave Townhome Association
Corporation attached hereto as Exhibit “C and made a part hereof, as amended from
time to time. For purposes of the Act, all provisions contained in the body of this
Declaration dealing with the administration and maintenance of the property shall be
deemed to be part of the By-Laws.

{fy “Common Elements” shall mean and include General Commmon Elements and Limited
Common Elements as those torns ave as defined herein,

{(g) “Geperal Common alements” shall mean all of the property, except the units and private
clements.

{h) “Limited Common Elements” shall mean those portions of the General Commaon
Elements designated herein for the exclusive use of the one {1) unit to which it is

assigned.
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{g) “Private Elements” shall mean and include the lot area upon which the unit is located.
Exclusive ownership in fee simple and use of the Private Elements for each Unit is
reserved to such Unit. The area of the Private elements for each Unit is shown on the
Plat. Lots, as referenced on the Plat, shall be deemed to refer to the Private Elements,

(h) “Developer” shall refer to Heithcock Covstruction LLC, its successors, heirs and assigns.

(1) “Majority” or “majority of the Unit Owners™ mean at feast fifty-one (51%) percent of the
Owners of the Units.

(1} "Declaration” means this instrument as amended from time to tine.

(k) “Occupant”™ means a persen o persons in possession of a Unit, regardless of whether said
person 13 a Unit Owner,

{1} “Parcel” means the parcel(s) or tract(s) of real estate described on Exhibit “R” attached to
this Declaration and submitted hereby to the provisious of the Act.

(m)“Person” means a natural individual, corperation, partnership, trustes, or other legal
entity capable of holding title to real property.

() “Plat™ means the Plat, Plats of survey or site plans of the Parcel or Parcels submiited to
the provisions of the Act showing the number of cach Unit and the exterior boundary of
1ts private elements and other data necessary for identification, said Plat or Plats being

attached hereto as Exhibit “A™,

{0} “Property” means all the land, property and space comprising the Parcel as defined in
Item {0y above, and all improvements and structures erected, constructed or contained
therein or thereon, including the Bui'ldings- and all easements, rights and appurtenances
belonging thereto, and all furniture, furishings, fixtures, and equipment intended for the
mutugl vse, benefit or enjoyment of Unit Orwners, subimitted to the provisions of the Act.

{p) "Record” or “Recording” refers to the record or recording in the Register’s Office for
Davidson County, Tennesses.

(q} “Rules and regulations™ refer to the mules and regulations concerning the use of the Units
and the Common Elements, as adopted from time fo time by the Board in accordance
with the Declaration and By-Laws.

(r} “Unit” shall mean a portion of the Property as shown and designated in the Plat for
separate ownership and shall include the Private clements and the residence and
improvements now and hereaffer Iocated heveon. The Units are identified by an

alphabetic tetter on the Plat and may be beld and conveved by reference to such Jetter.
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Conveyance of a Unit shall antomatically convey the undivided membership of each Unit
Owner in the Association. Each Unit is assigned a letter as shown on the Plat. Any Unit
may be jointly or commonly owned in any state recognized under applicable law. Far
purposes herein, the term "Unit” shall equate to the same meaning gs the term
"apartment” in the Horizontal Property Act.

(8) “Unit Owner” means the person or persons whose estates or interests, individually or
collectively, aggregate fee simple ownership of a Unit, its respective Private Elements,
and of the undivided interest in the Conunon Elements appurtenant thereto, and shall be
deemed the same as “co-owner” under the Act. Unless specifically provided otherwise
herein, Developer shall be deemed a Unit Owner 5o long as he is the legal title holder of

any Umt.

parcel and the property to the provisions of the Horizontal Property Act of the State of
Tennessee as amended from time to time and does hereby establish a Horizontal Property
Regime to be known as Homes at 116 Fern Ave Townhome Association.

Plat. The Plats or site plan sets forth the numbers and location of each Unit and other data as

required by the Act.

Units, The legal description of each Unit shall consist of the identifving letier of each Unit

as shown on the Plat. Every deed, lease, mortgage, deed of trust, or other instrumnent shal
legally deseribe a Unit by its identifying number as shown on the Plat and every such
description hy number shall be deemed good and sufficient for all purposes, as provided in
the Act. Except as provided by the Act, no Unit Owner shall, by deed, plat, court decree or
otherwise, subdivide or in any other manner cause his Unit to be separated into tracts or

parcels different from the whele Unit as shown on the Plat.

There has been formed an Association having the name Homes at 116 Fem Ave Townhome
Association Owners Association, lue., a Tennesses not-for-profit corporation, which
Association shall be the governing body for all Unit owners, and shall be operated to provide
guidelines for the maintenance, repaly, replacement, administration, and operation of the
property, as provided in the Act, this Declaration and the By-Laws. The Unit Owners shall
be members of the Association, with each Unit holding an andivided membership interest

appurtenant to a Lnit being in an equal share, subject to the provisions conceming voting
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hereinafter set forth. The By-Laws for the Association shall be the By-Laws attached to this

Baxicd

Beclaration as Exhibit “C” and made a part hereof, The Board of Directors of the
Association shall be elected and serve in accordance with the provisions of the By-Laws.
The fiscal year of the Association shafl be determined by the Board, and may be changed
from time to time as the Board deems advisable. The Association shall not be deemed to be
conducting a business of any kind. All activities undertaken by the Association shall be for
the sole benefit of the Unit Owners, and any funds received by the Association shall be held
and applied by it for the use and benefit of Unit Owners, in accordance with the provisions of
this declaration and By-Laws. A Unit Owner’s membership shall automatically terminate
when he ceases to be a Unit Owner. Upon the conveyance or transfer of a Unit Owner’s
ownership interest to a new Unit Owaer, the new Uit Owner shall simultaneously snceeed
to the former Unit Owner’s membership in the Association. The aggregate number of votes
for all members of the Association shall be divided among the respective Unit Owners with
one (1) vote granted to each Unit {except that the Developer shall have three (3) votes per
Unit as provided below].

(b)  Voting Membership
Class A, Class A mnembers shall be all Unit Owners, with the exception of
the Developer, and shall be entitled to one (1) vote for each Unit owned. When
more than one person holds any interest in any Unit, all such persons shall be
members. The vote for sueh Unit shall be exercised as they determine, but inno
event shall more than one {1) vote be cast with respect to any unit.

Class B. The Class B member shall be the developer and shall be entitied to
three (3) votes for each Unit owned. The class B membership shall cease the
earlier of (1) when 100% of the Units are sold or three years from the date of the
first Unit sold,

{c) Management of the Property. The Board shall have the authority to engage the
services of an agent (the "Managing Agent”) to maintain, repair, replace,
adnimster aud operate the property, or anny part therent, to the extent desmed
advisable by the Board, subject to the provisions of subparagraph {d} below, Said
agent shall be required to maintain fidelity bond coverage on its employvees
handling Association Punds, The cost of satd services shall be a conunon

expense.
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6.

(dy  Initial Management Contraet, First Board, appoiuted as provided herein,
shall ratify and approve the Management Agreement between the Developer (if
applicable) on behalf of the Association, and a management corporation, to act as
Managing Agent for the Property, for a term as approved by the First Board, but
nat to exceed one year,

{e} Use by the Builder. During the period of sale by the Developer (and or any
builders of any units), the Developer and/or any such builder or their agents,
employees, contractors, ete. shall be entitled to access, ingress, egress from the
buildings and property as may be required for purposes of sale of the Units,

H Non-Liability of the Directors, Board, Officer and Developer. To the extent
permitted by law, neither the directors nor officers of the Association shall be
personally liable to Unit Owners for any mistake of judgment or for any other acts
or nmissions of any nature whatsoever as such divectors or officers, except for any
acts or omissions found by a court to constitute gross negligence or fraud. Unit
Owners shall indemnify and hold harmless sach of the divectors or officers and
their respective heirs, executors, administrators, successors and assigns in
accordance with the Charter of the Association and By-Laws,

{g) Interests of association in Common Elements.  Ownership of the Common
Elements shall be vested in the Association.

Bosrd’s Determination Binding. In the event of any dispute or disagreement between any

o

Unit Owners relating to the property, or any questions of interpretation or application of the
provisions of this Declaration or By-Laws, the determination thereof by the Board shall he
final and binding on all Unit Owners,

Ownership of the Conumon Elements. Subject to the provisions concerning voting rights

herein above contained, each Unit is hereby allocated an egual percentage ownership in the
Association, The percentage of ownership interests shall remain constant unless hereafter
chavged by recorded amendment to the Declaration consented to in writing by the Unit
Owners, in accordance with the requirements herealier contained. Said ownership interest

shall be undivided interest, and the undivided interests in the Association shall be owned by

the Unit Owners as Tenants in Compnon accordance with their respective percentages of

ownership. The ownership ot @ Unit shall not be conveved separate from the undivided

201712150128023



14,

ownership in the Conunon Elements appuortenant to such Unit. The undivided interest in the
Common Elements appurtenant to any Unit shall be deemed conveved or-encumbered with
that Unit, even though the legal description in the instrument conveying or encumbering such

Untt may refer only to the fee title to that Unit.

Elements in common with all other Unit Owners, as may be required for the purposes of
access, ingress to, sgress from, use, occupancy and enjoyment of the respective Unit owned
by such Unit Owner. Such right to use the Common Elements shall extend not only to each
Unit Owner, buf also to his agent, servants, tenants, family members, customers, invitees, and
licenses. However, each Unit Owner shall have the right to the exclusive use and possession
of the Private Elements and Limited Commion Elements, and shall be used by each respective
Unit Owner, and shall be used by such Unit Owner(s) subject to the Rules and Regulations of
the Association. .

Ingress/Feress Easement and Parking Spaces. Except as otherwise specified on the site

plan attached hereto as Exhibit “A”, parking areas and/or driveways on the property shall be
part of the Limited Common Elements, Parking shail be allowed only on the destgnated
parking areas as specified on Exhibit A, There shall be an ingress and egress easement
which shall beaefit both Unit Owners. Said easement is delincated on Exhibit A and inures
to the benelit of each Unit Owner. In no event shall either Unit Owner or their puests park in
said easerent area. Parking arcas shall be used by such Unit Owner () subject to the Rules
and Regulations of the Association.

{a) Commen Fxpenses and Fnforcement. Each Unit Gwner shall be responsible

for paying his equal proportionate share of the expenses of the administration and operation
of the Common Elements and of any other expenses incurred in conformance with this
Dectaration and By-Laws (which expenses are herein sometimes referred to as “common

expenses”), including, but not limited to, the maintenance and repair of the property and any

and all replacements and additions thereto. Execept for its responsibilities as a Unit Owner, as

provided herein, Developer shall not have any responsibility for the maintenance, repair or
replacement of any part of the Common Elements after the date this Declaration is recorded.
Each Unit Owner shall be responsible for paying auegual share of the common expenses,
The payment of common expenses shall be in such amounts and shall be payable at such

times as determined in the manver provided in the By-Laws. No Ugit Owner shall be exempt
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from payment of his equal share of the common expenses by waiver or nonuse of enjovment
of the Common or Limited Common Elements or by abandonment of his Unit. If any Unit
Owner shall fail to make such payment for common expenses when due, the remaining Unit
Owner may pay said payment and the amount thereof together with intevest at the rate of Ten
{(10%) percent per annum, after said payroents become due and payable shall be subject to a
lien on the Unit against which benefit the payment is made on behalf of the remaining Unit
Owners. Each Unit Owner shall be personally liable for his portion of payments due while
he is the owner of a Unit; however, said personal obligation shall not pass to suceessors in

title unless assumed by them or as required by Tennessze Code Annotated, Section 66-27-

(b Mortgace and Deed of Trust Protection, The len against a Unit Qwner shall be

I

subordinate to the lien of avecorded first Mortgage or Deed of Trost on the interest of such
Unit Owner, except for the amount of the proportionate share of common expenses which
become due and payable from and after the date on which the Mortgagee or Beneficiary
thereunder either takes possession of the Unit encumbered thereby, accepts a conveyance of
any interest therein (other than as security) or forecloses its Mortgage or Deed of Trust, This
subparagraph shall not be amended, changed, modified, or rescinded without the prior
written consent of all Mortgagees and Beneficiaries of records.

Mortgages and Deeds of Trust. Each Unit Owner shall have the right, subject to the

provisions herein, to mortgage his Unit together with his respective ownership interestin the
Common Elements. No Unit Owner shall have the right or authority to mortgage or place &
lien on the property or any part thereof, except to the extent of his own Unit and its

appurtesant interest in the Common Elements,

. Separate Real Estate Taxes. Real estate taxes shall be separately taxed to gach Unit Owner

for his Unit, its Private Blements, Limited Common Elements, and ils appurtenant interest in
the Commen Hlements, as provided in the Act. In the event that such taxes for any vearare
not separately taxed to each Unit Owser, but rather are taxed on the property as & whole, then
each Unit Owner shall pay its proportionate share thereof in accordance with such unit
owners respective percentage of ownership of the entive development, caleulated using each
respective unit square footage, of the total tax obligation, and, in said event, such taxes shall

be deemed a conumon expense:

o
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13. Insurance. The Board may obtain insurance for the Common Elements against loss or
damage by fire, vandalism, malicious mischief and such other hazards as are covered under
standard extended coverage provisions, for the full insurable replacement cost of the
Common Elements, and against such other hazards and for such amounts as the Board may
deem advisable. Insurable replacement cost shall be deemed the cost of restoring the
Common Elements, or any part thereof, to substantially the same condition in which they
existed prior to damage or destruction. Such insurance coverage shall be written in the name
of, and the proceeds thereot shall be payable to, the Board, as the Trustee for the Unit Owner
inproportion to the Unit Owners’ respective percentages of ownership in the Commmon
Elements, as set forth in this Declavation, and for the holders of mortgages on the Units, if
any. The policy of insurance should alse contain, if possible, a waiver of subrogation rights
by the insurer against the Uit Owners, The premiums for such insurance shall be a common
expense; however, premiums for such insurance shall be separately billed equally to Unit

Owners.

fn the event of danage to or destruction of any Common Elements as a result of fire or other
casnalty covered by insurance proceeds {unless more than two-thirds (2/3) of all buildings
requve reconstruction), the Board shall, in its sole and abselate discretion, determine and
without intervention of any Unit Owner arrange for the prompt repair and restoration of the
damaged portions of all Common Elements substantially in accordance with the original
plans and specifications therefore. Where the insurance indemnity is insufficient to cover the
cost of such repairs and restoration, the deficit shall be paid by all Unit Owners with each
Unit Owner to bear an equal proportion thereof. The Board shall not be responsible for the
repair, replacement or restoration of any Unit or Private Elements for which the
responsibility of maintenance and repair is that of & Unit Owner, or for fumitare, furnishings,

fixtures, appliances, or equipment installed in the Unit by a Unil Owaer or oceupant.

The Board shall also obtain comprehensive public hability insurance, in such amounts as it
deems desirable, and workmen’s compensation insurance and other Hability insurance in such

amounts as it deems desivable, Insuring each Unit Owner, morigagee of record, the Assoctation,

its officers, directors, and employees, Owner, and the Managing Agent, ifany, from liability in
9
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connection with the preperty. The premiums for such jusurance shall be common expenses;

however, premiums for such insurance shall be separately billed equally to each Unit Owner.

The Board may also obtain Fidelity Coverage covering officers, directors and employees who
hand or are responsible for handling Association funds. Such bonds shall be in such amounts as
the Board may determine, but in no event less than one hundred fifty percent (150%) of the
monthly operating expenses of the Association, and shall contain waivers of any defense based

upon the exclusion of persons serving without compensation.

The Board may also obtain such other insurance as it deerss desirable, in such amounts, from
such sources and in such forms as it deems desirable, insuring the property and each member of
the Board and officer of the Association, and cach member of any committee appointed pursuant
to the By-Laws of the Association, from Hability arising from the fact that said person is or was a

director or officer of the Asseciation, or a wember of such a coramitiee,

In the event the Board does not maintain hazard insurance, each Unit Owner shall be responsible
tor ubtaining hazard insurance which includes Hability coverage on his Uunit, contents of his Unit
and Private Elements, and the Limited Common Elements serving his Unit, as well as his
additions and improvements therete, and those parts of the Unit for which the responsibility of
maintenance and repair is that of the Unit Owner, and for decoratinns, fumishings, aud personal
property therein, and personal property stored elsewhere on the property, ifany. Each Unit
Owner shall be required to Hst the Association as an additional iusured on said Unit's

hazard insurance policy.

14 Maintenance, Repairs, Replacements and Easements. Each Unit Owner, at his own

expernse, shall turuish and be responsible for all maintenance of, repairs to and replacements
within and to the exterior of his Unit and ils private efements. Except to the exient
hereiafter sef forth, mainienance of, repairs to and replacements within the Common
Elements shall be the responsibility of and shall be furnished by the Association, and the cost
thereof shall be part of the comimon expenses, subject to ltem No. 10 (a) herein and further
subject to the By-Laws, and Rules and Regulations of the Association. The expenses for the

maintenance, repair or replacement of a Unit’s water heater, furnace, air conditioner, heating,
10
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and air conditioning ducts, and plumbing and electrical wiring and other items including, but
not Hmited to the Limited Comrnon Elements, serving only such Unit, shall be bomme by the
Owmner of the Umt to which such Limited Common Elements are appurtenant. The Board
shall direct Unit Owners who stand to be benefited by maintenance of, repairs to, and
replacements to the exterior of said Unit, its private elements and/or within the Limited
Common Elements to arvange for such maintenance, repairs and replacements in the name
and for the account of such benefited Unit Owners, pay the cost thereof with their own funds,
and procure and deliver to the Beard such lien waivers and contractor’s and subcontractor’s

- sworn statements as may be required to protect the property from all mechanic’s or
matertalmen’s lien claims that maintain, repair, or replace the electrical wiring, plumbing, or
other ntilities of a Unit, Should the benefited Unit Owner fail or refuse to maiitain, repair
and/or replace, as directed by the Board, the exterior of the benefited Unit, its private
elements, and/or within its Limited Common Elewments, the Board or any other Unit Owner
{or Qwners) may cause said maintenance of, repairs to and/or replacements be made to the
exterior of said Unit, its Private Elements and/or withiv its Limited Common Elements, and

perfect remedies as recited in Article No. 19 hereinafter recited.

If, due to the act or neglect of a Unit Owner, or of his ageat, servant, tenant, family member,
1nvitee, licensee or household pet, damage shall be caused to the Private Elements owned by
others, or i general maintenance of utility lines, ete are required and such repair or damage is on
another unit owner’s private elements, then the Unit Owner to which said utility services shall

pay for such damage or such mainfenance, repairs and replacements.

An easement hereby exists for any installation, matntenance. repair and replacement of any and
all pipes, wires, conduits, or other utility lines running through or around any undt’s private
elements or common elements, if applicable. An easement exists for ingress and egress and
maintenance in tavor of any public utility providing utility services to the apartments and the

units.

The authorized representatives of the Assoctation, Beard, ov of the Managing Agent with
approval of the Board, shall be entitled to reasonable access to the Private Elements as may be

requived in connection with the preservation of any individual Unit or Limited Common
11
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Elements in the event of an emergency, or in connection with maintenance of, repairs to, or
replacements within the Common Elements, Limited Common Elements, Private Elements or
any equipient, facilities or fixtures affecting or serving other Units, its Private Elements,
Common Hlements and Limited Common Elements, or to make any alteration required by any

governmental authority.

15. Alterations, Additions or Improvements, Except as provided in paragraph No. 16 herein,

no alteration of any Common Elements, or any additions or improvements thereto, shall be
made by any Unit Owner without the prior written approval of the Board. The Board may
authorize alterations, additions and improvements of the Comimon Elements as provided in
the By-Laws, Any Unit Owner may make alierations, additions or improvements within his
Unit without the prior written approval of the Board, but such Unit Owner shall bo
responsible for any damage to other Units, the Common Elements, the Property, or any part
thereof, resulting from such alterations, additions or improvements. Auy alteration and/or
maintenance made by a Unit Owner to the exterior of his Unit shall be in steict conformity
to the architectural design and scheme of the Unit as of the date of this instrument unless
moditied by the unanimous agreement of the Unit Owners.

16. Decorating. Each Unit Owner, at lus own expense, shall furnish and be responsible for all
decorating within his Unit and Limited Common Elements serving his Unit, as may be
required from time to time, including painting, wallpapering, washing, cleaning, paneling,
floor covering, draperies, window shades, curtaing, lighting, and other furnishings and
decorating. Each Unit Owner shall be entitled to the exclusive use of the interior surfaces of
the perimeter walls, floors and ceilings of his Unit, and such Unit Owner shall maintain said
interior surfaces in pood conditions at lis sole expense, as may be required from time to
time. ‘Said mamtenance and use of interior surfaces shall be subject to the rules and
reguiations of the Association, but each Unit Owner shall have the right to decorate such
jnterior surfaces from time to time as he may see fit and &t his sole expense. All windows
and screens of'a Unit shall be cleaned and washed, and any damage thereto repaired, at the
expense of the Unit Owner of that Unit.

17. Encroachments, I any portions of the Common Elements shall actually encroach upon any

Unit or its Private or Limited Common Elements, or if any Unit orits Private or Limited

Common Elements shall actually encroach npon any portions of the Comumon Elements,

iz

201712150128023



there shall be deemed to be mutual easements in faver of the owagrs of the Common
Elements and the respective Unit Owaers involved, to the extent of such encroachments, so

long as the same shall exist,

property raay be used for purposes other than housing and the related common purposes for
which the property was designed and as allowed by zoning laws. Fach Unit shall be used as
one single family residence or such other use permitted by this Declaration, and for no other
purpose, except that professional and quasi-professional people may use their residence (not
in violation of mumnicipal zoning laws} as an ancillary or secondary facility to an office
established elsewhere. No unit may be offered by its owner to the public at large for
temporary transient accommuodations; however, nothing in this Section shall prohibit Unit
Owners from leasing their Units to others to be used as a residence. The foregoing
restrictions as to residence shall not, however, be construed in such manner as to prohibit a
Umit Owner from: {2) maintaining his personal professional library; (b) keeping his
personal business or profession records or accounis; or {¢) handling his personal business or
professional telephone calls or correspondence. Such uses are expressly declaved

customarily incident to the prineipal residential use and not m violation of said restrictions.

The Common Elements, if applicable shall be used only by Unit Ownets and their agents,
servants, tenants, family nembers, customers, invitess, and licensees for access, ingress to,
and egress trom the respective Units and for such other purposes incidental to use of the
Units. The use, maintenance and operation of the Common Elements shall not be obstructed,

damaged or unreasonably nterfered with by any Unit Owner,

19, Remedies. In the event of any violation of the provisions of the Act, this Declaration, By-
Laws, or rules and regulations of the Association by any Unit Owaer {either by hig own
conduct or by the eonduct of any Occupant of his Unit), the Association, or its sUCCEssors or
assigns, shall have each and all of the rights and remedies which may be provided for in the
Act, this Declaration, By-Laws, or said rules and regulations, or which may be available at
faw orin equily, and may prosecute an action or other proceedings sgainst such defaulting
Unit Qwner and/or others for enforcement of any lien and the appointment of a receiver for

the Uit and ownership interest of such Unit Ownier, or for damages or injunction or specific
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performance, or for judgment for payment of money and collection thereof, or the right to
Uake possession of the Unit and to sell the same as provided hereinafier in this Paragraph
No. 19, or for any combination of remedies, or for any other relief, All expenses in
connection with any such actions or proceedings, including court costs and attorney’s fees
and other fees and expenses and all damages, Hguidated or otherwise, together with interest
thergon at the rate of Fifteen (15%)percent per annum or such other uniform lawtul rate as
the Board shall determine, until paid, shall be charged to and assessed against such
defaulting Unit Owner, and shall be added to and deemed part of his respective share of the
cormmon expenses, and the Board or Paying Unit Owaer shall have a lien for all of the same,
as well gs for nonpayment of common expenses, upon the Unit, and its appurtenant interest
i the Comumon Elements of such defaulting Unit Owner and upon all of his additions and
improvements thereto and upon all of his personal property in his Unit or located elsewhere
~on the property; provided, however, that such lien shall be subordinate to the lien of a
recorded first mortgage or deed of trust on the Unit, to the extent herein able set forth in
Paragraph No. 10 (b} hereef. In the event of any soch default by a Unit Owner, the Board
and/or Paying Unit Owner, shall have the authority to correct such default, and to do
whatever may be necessary for such purpose and all expenses in connection therewith shall
be charged to and assessed against such defaulting Unit Owner. Any and all such rights and
remedies may be exercised at any time and from time to time, comulatively or otherwise, by
the Board. This Paragraph shall not be amended, changed, modified or rescinded without
the priorconsent of all holders of record of mortgage and deed of trust liens against the

Units.,

The vivlation of any restriction or condition or regulation adopted by the Board or the breach of
any covenant or provision herein contained, shall give the Board the right, in addition to any
other rights provided for in this Declaration: (a) 1o enter (sither peaceably or forcibly without
lability to such Unit Qwner for such entry) upon the Unit, or any portion of the property upon
which or as to which such vielation or breach exists, and to sumnmarily abate and remove, at the
expense of the defaulting Unit Owaer, any structure, thing or condition that may exist thereon
contrary to the intent and meaning of the provisions hiereof, and the Board, or its employees or
agents, shall not thereby be deemed guilty in any manner of trespass; or (h) to enjoin, abate or

remedy by appropriate legal proceedings, sither at law or ju equity, the continuance of any

14
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breach; or{c) to take possession (either peaceably or foreibly without Hability to such Uit
Owner for sach entry) of such Unit Owner’s interest in the property and to maintain an action for

possesaion of such Unit in the manner provided by faw.

If any Unit Owner (either by his own conduct or by the conduct of any other Oceupant of his

Urt) shall vielate the Act, or any of the covenants or restrictions or provisions of this
Declaration, the By-Laws, or the regulations adopted by the Beard, and if such default or
violation shall continue for ten (10} days after notice to the Unit Owner in writing from the
Board or Paying Unit Qwner, or shall occur repeatedly during any ten (10} day period after such
written notice or request to cure such vielation from the Board, then the Board shall have the
power to issue to said defaulting Owner a notice in writing terminating the rights of said
defaniting Owner to continue as a Unit Owner and to continue to vecupy, use, or control his
Unit, and thereupon an action in equity may be filed by the Board against said defaulting Qwner
for a decree of mandatory tnjunction against such defaulting Owner or Occupant, or in the
alternative, for a decree declaring the termination of said defaulting Owner’s right to oceupy,
use, or contrel the Unit owned by hin on account of said violation, and ordering that all the
right, title and interest of said defaulting Ownerin the property shall be sold {sabject to the lien
of any existing deed of trust or mortgage} ata judicial sale upon such notice and terms as the
court shall determine, except that the court shall enjoin and restrain the said defaulting Owner
from reacquiring his interest at such judicial sale. The proceeds of any such judicial sale shall
first be paid to discharge court costs, court reporter charges, reasonable attorney’s fees, and all
other expenses of the proceeding and sale, and al such ttems shall be taxes against said
defaulting Uit Owner in said decree. Any balance of procesds, after satisfaction of such

charges and any unpaid assessments hereunder, or any liens, shall be paid to said defaulting Unit
Owner. Upon the confirmation of such sale, the purchaser shall thereupon be entitled to a deed
te the Unit and the Unit Owner’s corresponding percentage of ownership in the Comuon
Hlements, and fo immiediate possession of the Unitf sold and may apply to the court for a wait of
assistance for the purpose of‘acqui_ring such possession, and 1t shall be a condition of any such
sale, and the decree shall so provide, that the purchaser shall take the interest in the Unit

Ownership sold subject to this Declaration.

20, Amendments.

et
Y
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(a} Amendments Annexing Additional Phases. The Developer may on its own (without
the necessity of the consent or agreement of any Unit Gwner or other person), but shall not be
obligated to, incorporate additional ares into additional phases of the horizontal property regime
governed by this Dieclaration. The annexation of such additional phases shall be accomplished
by the unilateral execntion by the Developer, and recording, of an smendment to this instrament
setting forth the additional real property to be brought within the provisions of this Declaration
and reciting that it shall be held and conveved subject o the provisions hereofas an additional
phase or phases of Homes at 116 Fern Ave Townhome Association. Upon the addition of
additional Units to the Homes at 116 Fern Ave Townhome Association, horizontal property
regime, then the percentage ownership in the Association of the Unit Owners shall be
automatically adjusted so that each Unit Owner owns an equal undivided interest in the
Assoeiation.

{b) Other Amendments. The provisions of this Declaration may be amended by an
instrument in writing, setting forth such amendiment, signed by sixty-seven (67%) percent of the
Unit Owners; provided, however, that all lien holders or record have been notified by certified
mail of such amendment, and ap affidavit by the Secretary of the Association certifying to such

matling 15 made a part of such instrument.

However, if the Act, this Declaration or the By-Laws require the consent or agreement of all Unit
Owners or of all len holders for any action specified 1n the Act or in this Declaration, then any
instrument amending any provision of this Declaration with respect to such action shall be signed
by all Unit Owaners and/or all lien holders or both as required by the Act or this Declaration. Any
amendment shall be effective upon the recording of such jnstrument in the Office of the Register
of Davidson County, Tennessee; provided, however, that no provisions in this Declaration may

be amended so as to conflict with the provisions-of the Act.

Notwithstanding the above, the Developer shall have the right to make and record any necessary
amendment to this instrument for the express purpose of conpletion of development or
correction of clevical errors, or ag may be required to obtain FHA/VA, FNMA and/or FHLMC

approval for the horizontal property regime,

e
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21. Perpetuities and Restraints on Alienation. 1fany of the options, privileges, covenants, or

rights created by this Declaration shall be unlawful, void or veidable for violation of the rule
against perpetuities, when such provision shall continse only until twenty-one (21) years
after the death of the surviver of the now living descendants of the Governor of Tennessee

holding office as of the date of this Declaration,

T
fiase]

. Rights and Obligations, Fach Grantee of Develaper, by the acceptance of a deed of

conveyance, aceepts the same subject to all resirictions, conditions, covenants, reservations,
liens, and charges, and the jurisdiction, rights, and powers created or reserved by this
Declaration. All future Unit Owners and Oceupants shall be subject to and shall comply
with the provisions of this Declaration. Any restrictions or rules in the By-Laws which are
more than administrative in nature such as, but net limited to, reservations and future rights
of Developer are hereby incorporated into and made a part of this Declaration by reference.
All rights, beneflits and privileges hercby imposed shall be deemed and taken to be
covepants running with the land, and shall bind any person having at any time any interest
or estate in said land, and shall inure to the benefit of such grantee in like manner as though
the provisions of this Declaration were vecited and stipulated at length n cach and every

deed of conveyance or contract for conveyance,

All present and future Unit Owners and Oceupants of a Unit shall be subject to, and shall comply
with the provisions of the By-Laws appended hereto and recorded herewith, pursuant to
Tennessee Code Annotated, Section 66-27-111, as they may be amended from time o time. The
acceptance of a deed of conveyance, devise, or lease to g Unit, or the entering into occupancy of
any Unit shall constitute an agreement that the provisinns of the By-Laws, and any Rules and
Regulations promulgated thereunder, as they may be amended from time to time, are assumed,
aceepted and ratified by such Unit Owaer or Occupant, and all of such provisions shall be
deenied and faken to be covenants running with the land and shall bind any person having at any
time any oterest or estate in such Unit, as though soch provisions wers recited and stipulated at

length in each and every deed, conveyance or lease thereof

The terms and conditions of the Declaration, By-Laws, and rules and regulations of the

Association may be incorporated by reference 1, aud become part of, the agreement between
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any first mortgagee and any present or fiture Unit Owner who enfers into such an agreement
with a first mortgagee. When so incorporated, any default in the terms and conditions of this
Declaration, By-Laws, and rules and regulations may be considered by the first mortgagee as a
default, whereupon said first mortgagee, after exercising its option to declare a default, shall then
have all of the rights aud privileges arising as a result of a default under its agreement with said

Unit Owner:

23, Condemnation. In the event of a taking of part of the Common Elements in condemnation

or by eminent domain, the award made for such taking shail be payable to the Association.
It a rajority of the Board in their sole and absolute discretion approves the repair and
restoration of such Common Elements, the Board shall arrange for the repair and restoration
of such Common Elements, and the Board shall disburse the proceeds of such award to the
contractors engaged tu such repair and restoration in appropriate progress payments. In the
event the Board does not approve the repair and commence restoration of such Common
Elements within one hundred twenty (120) days after tuking by the public or private
authority, the Board shall disburse the net proceeds of such award on the basis of such
Unit's percentage of ownership in the Common Elements.

24. Rights Reserved., Unit Owaer’s right of enjoyiment in the Common Elements shall be

subject to:

(a) The right of the Association, as provided in its By-Laws or rules and regulations, to suspend
the enjoyment rights of any member for any period during which any assessment remaing
unpatd, and for such period as it considers appropriate for any infraction of its published
rules and regulations;

{b) The right of the Association to charge reasonable fees for the use of any part or parts of the
Common Elements;

{¢} The right of the Association to diminish i any way or to dedicate or transfer all or any part
of the Common Elements to any public agency or authority for such purposes and subject to
stuch conditions as may be agreed to by the members entitled to vote thereon, provided that
no such diminution or dedication or transfer or determmination as to the purposes or as to the
conditions thereot, shall be eftective unless both members of the Association have agreed to

such dedication, transfer, purpose, or condition;

18
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(d) The right of the Association to grant such easements and rights-ofoway to such uiility
companies or publicagencies or authorities as it shall deem necessary for the proper

servicing and matntenance of the Common Elements and the Units,

Regulfations. Notwithstanding anything to the contrary contained in this Declaration or in the
By-Laws of the Association, all terms, conditions, regulations, and reguirements which are now
existing, or which may be amended from time fo time by the Federal National Mortgage
Assoctation, the Federal Home Loan Mortgage Corporation, or the Federal Home Loan Bank
Board, pertaining to Planned Unit Developments or condoriniwns, if applicable, are hereby
ncorporated as terms and conditions of this Deelaration and By-Laws and such shall be
governing upon the Property, Developer, and the Association, so long as such terms or
conditions are not inconsistent with the laws of the State of Tennessee as found in T.C.A.,

Section 66-27-101, gt seq., as amended.

Spectfically, without Hmitation upon the foregoing, the following declarations shall be
controlling over any texms of this Declaration or By-Laws which are in conflict therewith. Awny
portions of this Declaration or By-Laws which are in conflict with this paragraph, or any portion
of the regulations of the Federal National Mortgage Association, the Federal Home Loan
Mortgage Corporation, or the Federal Hore Loan Bank Board, pertaining to apartmients, are
hiereby deleted and the following rights of mortgagees are temized as follows:

(a) A first mortgagee of a Unit at his request 13 entitled to written notification from the
Association of any default by the mortgagor of such Unit in the performance of such
mortgagor’s obligations under this Declaration, By-Laws, or any of the condomininom
documents, which 15 not cured within thirty {30} days.

(b) Any first mortgagee of @ Uit who comes into possession of the Unit pursuant to the
remedies provided in the mortgage, or deed of trust, or by foreclosure of the mortgage or
deed of trust, or by deed in lieu of foreclosure, shall take the property free of any claims for
unipaid assessments or charges against the mortgaged Uit which acerue prior to the time
such holder comes iito possession of the Unit (except for claims for a pro rata share of such
assessments or charges resulting from a pra rata read location of such assessments or charges

to-all Units including the mortgaged Unit).
19
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{c) Unless all ot the first mortgagees (based upon one (13 vote for each mortgage owned) of

Units have given their prior written approval, the Association shall ot be entitled to:

{1} Change the pro rata intevest or ohligations of auy Unit for (a) purposes of levying
assessments or charges or gllocating distributious of hazard insurance proceeds or
condemnation awards, and for (b) determining the pro rata share of each Unit in appurtenant
real estate and any improvements thereon, which are owned by Unit Owners in undivided pro
rata interests (Commeon Elements);

(il  Use hazard insurance proceeds for losses to the Common Elements for other than the
repair, replacement or reconstruction of such improvements, except as provided by T.CLA.
Section 66-27-118, in case of substantial loss to the Common Elements.

(d) First mortgagees shall have the right to examine the boeks and records of the Association.

{e) An adequate reserve fund for the replacement of the Common Elements will be established
and funded by regular monthly payments rather than by special assessments.

() As set forth in T.C.A., Section 66-27-120, all taxes, assessments, and charges which may
become liens prior to the first mortgage under the laws of the State of Tennesses shall relate
only to the Unit and not o the property as a whole.

(g) Mo Unit Owner, or any other party, shall have priority over any rights of the first mortgagees
of Units in the case of a distribution to Unit Owners of insurance proceeds or condenmnation
awards for losses to or a taking of Units and/or Common Flements.

{h) Any agreement for professional management of the property, whether it be by Quwner, her
successors and assigus, or any other person or entity, may be terminated on ninety {90) days’
written notice, and the terms of any such contract shall so provide and shall not be of a
duration in excess of three (3) years.

(i) The Association shall give to the Federal National Mortgage Association, the Federgl Home
Loan Mortgage Corporation, or the Federal Home Loan Bank Board, ov any lending
institution servicing such mortgages as are acquired or insured by the Federal National
Mortgage Assoctation, the Federal Home Lean Mortgage Corporation, or the Federal Home
Loan Bank Board, notice in writing of any loss to or the taking of Common Elements if such
loss or taking exceeds Ten Thousand ($10,000.00) Dollars. The Association may rely upon
the information contained in the book entitled “Mortgage of Units” as must be established

pursuant to the By-Laws, for a list of mortgagees to be notified hereby.
24
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(i) The interest of a first morigagee in a mortgaged Unit shall be superior to the interests of any
person, group, partnership, corporation, or entity of any kind, including any interest the
Association, Developer, or any Unit Owner may have in any portion of the property,
regardless of the nature of the interest or the manner in which it is acquired.

(k) Notwithstanding the above, any frst mortgagee shall have all of the rights granted to a first
mortgagee herein, and in addition shall have all of the rights granted to an institutional first

mortgagee under ifs deed of trust, and under the laws of the State of Tennessee.

26, Trustee as Unit Owner. In the event title to any Unit is conveyved to a land title-holding
trust, under the terms of which all powers of management, operation, and control of the Unit
remain vested in the trust beneficiary or beneficiaries, then the beneficiaries thercunder shall
be considered Unit Owners for all purposes and they shall be responsible for payment of all
cbligations, Hens or indebtedness and for the performance of all agreements, covenaunts and
undertakings chargeable or created under this declaration against such Unit. No claim shall
be made against any such title-holding trustee personally for payment of any lien-or
obligation herevnder created, and the trustee shall not be obligated to sequester funds or trust
property to apply 1o whele or in part against such lien ar obligation. The amount of any such
lien or obligation shall continue to be a charge orlien upon the Unit and the beneficiaries of
such trust, notwithstanding any transfers of the beneficial interest of any such trust orany
transfer of title to such Uit
27. Netices, Notices provided for in the Act, Declaration or By-Laws shall be in writing and
shall be addressed to the Assoctation oy any Unit Owner, as the case may be, at Homes at 116
Fern Ave Townhome Association Owners Association, Ing., or at such other address as
hereinafter provided. The Association may designate a different address or addresses for
notices o it by giving written notice of such change of address to all Unit Owners. Any Unit
Owner may designate a different address for notices to himn by giving written notice to the
Association. Notices addressed as sbove shall be deemed delivered when mailed by United
States  registered or cerbified mad, o when delivemd o person with  written

acknowledgement of the receipt thereot.

Upon writtenrequest to-the Board, the holder of any recorded morteave ortrust-deed
% q % o Prechest o]

encumberiog any Unit shall be given a copy of all notices permitted or reguired by this

1
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Declaration to be given to the Owner or Owaers whose Unit is subject to such mortgage or

{rust deed.

- Severability, If any provision of this Declaration or By-Laws, or any section, sentence,

clause, phrase, word, or the application thereof in any circumstance, is held invalid, the
validity of the remainder of this Declaration and the By-Laws and of the application of any
such provision, section, sentence, clause, phrase, or word in any other circumstances shall not
be affected thereby, and the remainder of this Declaration of the By-Laws shall be constroed

as if such invalid part was never included therein.

~Commuon Open Space. Any Common Open Space established by an adopted final master

development plan for apartments shali be subject to the following:

{a) The Metropolitan Planning Commission and the Metropolitan County Council may require

that the landowner provide for aind establish an organization for the ownership and
maintenance of any Common Open Space, and such organization shall not be dissolved nor
shall it dispose of any Common Open Space, by sale or otherwise {except to an organization
conceived and established to own and maintain the Conunon Open Space), without first
offering to dedicate the same to the Metropolitan Government of Nashville and Davidson
County and the said dedication be approved by the Metropelitan Planning Commission.
However, the conditions of any transfer shall contorm to the adopted final master

development plan.

{b) In the event that the organization established to own and maintain Common Open Space, or

any suceessor organization, shall at any tiime after the establishment of the Condominiam fail
to matntain the Common Open Space i reasonable order and condition 1 accordance with
the adopted master development plan, the zoning administrator may serve written notice
upon such orgamzation andfor the owners or residents of the Condomintum and hold a public
hearing. After thirty (30) days when deficiencies of maintenance are not corrected, the
zoning administrator shall call upow any poblic or private agency to maintain the Common
Open Space for a period of one (1) vear. When the zoning admanmistrator determines that the
organization is not prepared for the mainteranee for the Conumon Open Space such agency

shall continue maintenance for vearly periods,

a7
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(¢} The coat of such maintenance by such agency shall be assessed proportionally against the

[s
Pt

Lo
3

[
dis

propetties within the Condomimum development that have a right of enjfoyment of the

Common Open Space, and shall become a lien on said properties,

. Captions, The captions herein are inserted only as a matter of convenience, and in no way

define, limit or describe the scope of these provisions or the intent of any provision hereof.

- Gender, The use of the masculine gender in this Declaration and in the By-Laws shall be

deened to include the feminine gender and the use of the singular shall be deemed to include

the plural whenever the context so requires.

. Atterney's Certificate, The atiorney’s opinion as required under the terms of the TCA,

Section 66-27-103 is attached hereto as Exhibit "D" and made a part hereof.

- Fences. Except as to existing fencing in place at the filing of this document, fencing shall be

made of wood, aluminum, steel or iron and shall not exceed 8 feet in height.

. Party Walls, If applicable, each wall built as a pail of the original construction of a

structure upon the Private Elements and placed on the dividing line between two Units shall
constitute a party wall and, to the extent not inconsistent with the provisions of this
Declaration, the general rules of law regarding party walls and hability for property damage
due to negligence or willful acts or omissions shall apply thereto.

The following provisions shall apply to all party walls constructed in the Property:

{1} The cost of reasonable repair and maintenance of a party wall shall be shared by the Unit
Owners who make use of the wall in proportion to such use. (i1} If a party wall is destroyed
or damaged by fire or other casualty, any Unit Owner who has used the wall may restore it If
other Unit Owners make use of the wall, they shall contribute to the cost of restoration
thereof in proportion to such use; subject, however, to the right of any Unit Owners to call
for a larger contribution from the others under any rule of law regarding hiability for
negligence oy willful acts or omissions, {3ii) The Unit Gwoer may construct ar reconstruct a
party wall subject to and within the lnutations of architectural control and other Hivutations
of this Declaration with the right to go upen the adjoinung Lot to the extent reasonably
necessary to perform the construction. The construction shall be done expeditionsty. Upon
completion of the constraction, the Unit Owner shall restore, as is reasonably practicable, the
adjoining Unit to as near the same condition, which prevailed on or betore the
commencement of the construction. (iv) The right of any Unit Owner to contribution from

any other Unit Owner under this Section shall be appurtenant to the land and shall pass to the
23
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Unit (rener’s secooasors in title. (v W any Unit Crenge desives to ol his Uni tohe oy, I

arder 1 assure a prospective purchaser thay no adjointng Uit Ownsr(s) has o tight of
contrbution as provided in this Artiels, request that the adinining Unit Owner(s) provide a
certification that no right of contribusion exist, 1t shall be the duty of sach adjoining Uns
Orwier to make a certification as o whether there is any peiding Clam of corsibution
immediately upon reguest and withou vha Rt
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EXHIBIT A

Land in Davidson County, Tenmessee, being Lot No. 12 on the Plan of Subdivision of the W. .
Bush Tract {erroneously referenced as W. B. Bush's Traet in prior deeds) of record in Plat Book
421, Page 24, in the Register's Office for Davidson County, Tennessee, to which Plan reference

15 hereby made for a more complete deseription of the property.

Beung a portion of the same property conveyed to Heithcock Construction, LLC, a Tennessee
Limited Liability Company by Warranty deed from The Rudy Family Limited Partnership of
tecord 1o Instrument No. 20130528-0053171 Register's Office for Davidson County, Tennessee,

dated May 21, 2013 and recorded on May 28, 2013,

23
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THIS INSTRUMENT PREPARED BY:
Mid-State Title & Escrow, Inc.

128 Holiday Court, Suite 125

Franklin, TN 37067

EXHIBIT (T
BY-LAWS OF

HOMES AT 116 FERN AVE Owners Association, Inc.

ARTICLE]

Members (Unit Owners)

Segetion 1. Eligibility.  The members of HOMES at 116 FERN AVE Owners
Association, Ine., a Tennessee not-for-profit corporation, shall consist of the Unit Owners of the
property know as HOMES at 116 FERN AVE Owners Association, Ine. located at Nashville,
Davidson County, Tennesses {the “property™). If a Unit Ovwner 18 a trost, then the member shall
be a beneficiary of such trust, and if a Untt Owner or such a beneficiary is a corporation or
partnership, the member may be an officer, partner or emplovee of such Unit Osner or

beneficiary.

Section 2. Secessivn. The mombership of gach Unit Owner shall terminate when he
ceases to be a Unit Owner, and upon the sale, transfer, or other disposition of his ownership

interest in the property, his membership in the Association shall agtomatically be transferred to

the new Unit Owaer succeeding to such ownership interest.

Section 3. Regular Meetings, The first regular mesting of the Unit Owners (the “First

Meeting”} may be held, subject to the terms hereof on auy date, at the option of the Board, Al

such meetings of Unit Owners shall be helid at such place in Davidson County, Tennessee, and at
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such time as specified in the written notice of such meeting which shall be delivered to all Unit

Owners at least ten (10) days prior to the date of such meeting.

Section 4. Special Meetings. Special meeting of Unit Owners may be called by a

majority of the Unit Owner. Special meetings shall be called by delivering written notice to all
Umit Owners not less than ten (10) days prior to the date of the meeting, stating the date, time
and place of the special meeting and the matters to be considered.

e
A

Section 5. Delivery of Notice of Meetings. Notices of meetings shall be delivered either

personally or by maill to Unit Owners at the addresses given to the Board by Unit Owners for
such purpose, or to a Unit Owner’s unit if no separate address for such purpose has been given to

the Board.,

Section 6. Yeoting. Fach Unit shall have one {1} vote. If any Unit Owner consists of
more than one (1) person, the voting rights of such Usit Owner shall not be divided, but shall he
exercised as if the Unit Owner consisted of only one (1) person in accordance with the proxy or

other designation made by the persons constituting such Unit Owner,

No Unit Owner who is in defaslt in the payvment of his assessments hereunder shall be
entitled to exercise his right to vote until he has cured such default. A Usnit Owner shall be
deemed to be in defaolt if he has not paid his assessnents to the Board, its agent, or a paying
Unit Owner within fifteen (15) days afier the due date thereofl A Unit Owner may protest the
amount of the assessment, but 1t still must be gaid during the pendency of his protest to the

Board.

Section 7. Quorum. A guorum of Unit Owners for any meeting shall be constituted by

Unit Owners represented in person or by proxy and holding a magority of the votes entitled to be

case at such meeting.
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ARTICLE ©§

Board of Direetors

Section 1. Number, Election and Term of Office. The Board of Directors of the

Association (referred to 1w the Horizontal Property Act of the State of Tennessee as the “board of
administrators™ and sometimes referred to herein as the “Board™) shall consist of three (3)
nweimbers (hereinafter referred to as “Directors”).  Every Director, except for members of the
First Board, shall hold office for the term of thres (3) vears and wntil his successor shall be

elected and qualified.

Section 2. Qualification. The three (3) person serving on the Board of Directors shall be
Owners in HOMES at 116 FERN AVE Owners Association, Inc. unless members of the First
Board.

Section 3. VYacancies. Any vacancy occurring in the board shall be filled by majority
vote of the remaining members thereof. Any Dircctor so clected or appointed to fill a vacancy

shall hold office for a term equal to the unexpired term of the Director whom he succeeds.

Section 4. Meelings. A regular annual meeting of the Board shall be held following the
regular annual meeting of Unit Owners, Special meetings of the Board shall be held upon call by
the President or by a majority of the Board on not less than forty-eight (48) hours™ notice in
writing to each Director, delivered personally or by mail or telegram.  Any Director may waive
notice of a meeting, or conseut to the holding of a meeting withont notice, or consent to any
action proposed to be taken by the Board without a meeting. A Dhrectors attendance at a meeting

shall constitute his waiver of notice of said meeting.

Section 5. Removal. Any non-Unit Owoer Director may he removed from office with

ot without cause by the vote of a majority of the Unit Owners,

Section 6. Compensation. Directors shall reesive no compensation for their services as

Directors, unless expressty provided for in resolutions duly adopted by Unit Owners.
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b)

d)

f)

€

1}

Section 7. Quorwm. A sunple majority of Directors shall constitute a quorum.

Section 8. Powers and Duties, The Board shall have the following powers and duties:

To elect and remove the officers of the Association;

To admuuster the affairs of the Association and the property;

To engage the services of an agent (hereinafter sometimes called the “Managing Agent™) to
muintain, repair, replace, administer, and operate the property or any part thereof for all
Unit Owners, upon such terms and for such compensation and with such authority as the
Board may approve;

To formulate policies for the administration, management and operation of the property and
the Common Elements;

To adopt rules and regulations, with written notice thereof to all Unit Owners, governing
the administration, management, eperation and use of the property and the Commeon
Elements, and to amend such roles and regulations from time to tHime and to establish
reasonable financial assessments for infractions thereol:

To provide for the maintenance, repair and replacement of the Commeon Elements and
payments therefore, and to approve payment vouchers or to delegate such approval to the
officers or the manager or Managing Agent;

To provide for the designation, hiring and removal of employees and other personnel,
including accountants and attorneys, and to engage or contract for the services of others,
and to make purchases for the maintenance, repair, replacement, administration,
management, and operation of the property and the Common Elements, and to delepate any
such powers to the Managing Agent {and any such employees or other personnel who may
he the employees of a Managing Ageat);

To appoint committess of the board and to delegate to such committees the Board’s
anthority to carry out certain dutics of the Board;

To determine the fiscal vear of the Association and to change said fiscal vear from time to

time as the Board deems advisable;
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i} To fix the estimated annual budget, and to provide the manner of assessing and collecting
from Unit Owners their respective shares of such estimated expenses, as hercinafter
provided;

k} To borrow money for the purpose of repair or restoration of Common Elements without the
approval of the members of the Association;

Iy To secure insurance policies as required by the Dieclaration, and in this regard, annualty to
review the amounts of coverage afforded by such policies;

m)} Unless otherwise provided herein or in the Declaration, to comply with the instructions of a
majority of Unit Owners as expressed in resolutions duly adopted at any annual or special
nieeting of Unit Owners;

n}  To be responsible for and maintain all streets, roads, viilities, and any other services of a
public nature that are classified as Conumon Blements jn the Declaration.

o) To exercise all other powers and duties of Unit Owners as a group refeved to in the

Horizontal Property Act of the State of Tennessee or in the Declavation or these By-Laws.

given the power to take any action, it is the inteation of these By-Laws that the Board shall act
tor the Association in all cases, except and to the extent that it is expressly provided that action

be taken upon vole of the Unit Owners,

Seetion 10. Non-Delecation. Nothing in these By-Laws shall be considered to graut to

the Board, the Assoctation, or to the officers of the Association, any powers or duties which, by

faw, have been delegated to Unit Owners.
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ARTICLE 1§

Officers

Section 1. Designation. At each regular annual meeting of the Board, the Directors

following officers of the Association by a majority vote:

present at such meeting shall elect the

a) A President, who shall be a Divector, who shall preside over meetings of the Board and of
Unit Owners, and who shall be the chief executive officer of the Association:

by A Secretary/Treasurer, who shall keep the nunutes of all meetings of the Board and of Unit
Owaers, financial records, and who shall, in general, perform all the duties incident to the
office of Secretary/Treasurer;

¢} Such additional officers as the Board shall see it to elect.
Section 2. Powers. The respective officers shall have the general powers usually vested
in such officers; provided that the Board may delegate any specific powers to any other officer or

impose such limitations or restrictions upen the powers of any officer as the Board may see fit.

Section 3. Term of Office. Hach officer shall hold office for the term of one (1) year

and untl his successor shall have been appointed or elected and guatified.

Section 4. Yacancies. Vacancies in any office shall be filled by the Board by & majority
vote of the remaining members thereof at a special meeting of said Board. Any Director so
elected to fill & vacancy shall held office for a term equal to the unexpired term of the officer he
succeeds.  Any officer may be removed for cause at any time by vote of two-thirds (2/3) of the

total membership of the Board at a special meeting thereot.

Section 5. Compensation. The officers shall receive no compensation for their services

as officers, unless expressly provided for w a resolution duly adepted by Unit Owneys.
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ARTICLE IV

Asgsessinents

Section 1. Annual Budeet The Board shall establish an annual budget to provide for

the needs of the units. Such budget shall take into account the estimated common expenses and
cash requirements for the year, including, but not limited to, salaries, wages, payroll taxes, legal
and accounting fees, working capital fund, supplies, materials, parts, services, maintenance,

repairs, replacements, landscaping, insurance, fuel, power, and all other comumon expenses.

Section 2. Liew. It shall be the duty of every Unit Qwner to pay his equal share of the

expenses as provided in the Declaration, and as assessed in the manner provided.

If any Unit Owner shall fuil or refuse to make any such payment when due, such
delinquent payment shall be subject to a late charge in an amount established by the Board, and
such delinquent paviment shall alse bear interest at the highest permissible rate of interest
allowed in the State of Tennessee. Such delinguent payment, together with penalty and interest,
shall constitute a lien, as provided in the Act and Declaration, enforceable by the Board and/or

Paving Unit Owner, on the interest of such Unit Owner in the property.

The Association, acting through the Board or its agents, shall have the right to maintain a
suit to foreclose any such lien, and there shall be added to the amount due the costs of said suit
and. other fees and expenses, together with legal interest and reasonable attorney’s fees to be
fixed by the cowrt. Furthermore, if any Unit Owoper shall fail or refuse to pay when dus his
proportionate share of the expenses, the Association, acting througl its Board, shall have the
authority to exercise and enforce any and all rights and remedies as provided for in the
Horizontal Property Act, the Declaration, or these By-Laws, or as are otherwise available at law

or in equity, for the collection of all unpaid assessments.
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Section 3. Records and Statenent of Account. The Board shall cause to be kept

detailed and accurate records in chronological order of expenditures affecting the Common

Elements, specifying and itemizing the common expenses incurred.

Section 4. Discharge of Liens. The Board may cause the Association to discharge any

mechanic’s lien or other encumbrances which in the opinion of the Board may constitute a lien
against the property or the Common Elements, rather than a Hen against only a particular Unit,
When less than all the Unit Owners are vesponsible for the existence of any such lien, the Unit
Owners responsible shall be jointly and severally liable for the amount necessary to discharge the

same and for all costs and expenses, including attorney’s fees, incurred by reason of such Lien

ARTICLE Y

Use and Occupancy Restrictions

Section 1, Geperal. No unlawful, noxious or offensive activities shall be carried on in
any Unit or elsewhere on the property, nor shall anything be done therein or thereon wihich shall
constitute a nuisance or which shall in the judgment of the Board cause unreasonable noise or
disturbance to others.

Each Umt Owner shall maintain his Unit, Lintted Comimon Elements and its Private
Elements in good condition and in good ovder and repair, at his own expense, and shall not do or
allow anything to be done which may increase the cost or cause the cancellation of fnsurance on
other Units or on the Commeon Elements.

Section 2. Trash Trash, parbage aud other waste shall be kept only in sanitary
containers, and shall be disposed of in g clean aud sanitary manner.

Sectinn 3. Sterage. Articles of personal property belonging to any Unit Owner, such
as baby carmiages, bicycles, wagons, tovs, fumiture, clothing, and other articles, shall not be
stared or kept in the General Common Elements, if any.

Section 4. Single Family Residence,  Each unit shall be used as one single family

residenceonly

LY v
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sSection 5. Rules and Regulations. Unit Owners shall be subject to such further

restrictions as may be contained rules and regulations of the Association concerning the use of
Units and the Comumon Elements which may be enacted from time to time by the Board. Such
rules and regulations shall be binding rules and regulations of the Association and copies of such
rules and regulations and any amendments or additions thereto shall be fumished to all Unit

Owners upoit request.

ARTICLE V]

Contractual Powsers

Neo confract or other fransaction between this Association and ope (1) or more of iis
Directors, or between the Association and any corporation, firm or association in which one (1)
or more of the Directors of the Association are Directors, or are financially interested, is void or
voidable because such Divector or Directors are present at the mesting of the Board or a
committee thereof which authorizes or approves the contract or transaction or hecause his or
their vetes are counted, if the circumstances specified in either of the {ollowing subparagraphs

exists:

2} The fact of the common directorship or financial interest is dizclosed or known to the Board
or committee and noted in the minutes and the Board or committee authorizes, approves ot
ratifies the contract or transaction in good faith by a vote sufticient for the purpose without
counting the vote or votes of such Director or Directors; or

b} The contract or transaction is just and reasonable as to the Association at the tirne ¥t 13

authorized or approved.
Conunon or interested Divectors may be counted in determining the presence of a quorym

at a meeting of the Board or a committes thereot which authorizes, approves or ratifies a contract

ot fransaction,

201712150128023



ARTICLE VU

Amendments

These By-Laws may be amended or modified from thme to time by action or approval of
a majority of the Unit Owners. Such amendments shall be recorded in the Office of the

Register’s Office of Davidson County, Tennessee.

ARTICLEVIH

Indemnification

Section 1. General To the extent permitted by law, the Association shall indemnify and
hold harmless each of its Directors and officers, each member of any committee appointed
pursuant to these By-Laws, against all contractual and other Labilities to others arising out of
contracts made by, or other acts of such Directors, officers, or comumitiee members on behalf of
Unit Owners, or atsing out of their status as Divectors, officers, or committee members, unless
any such contract ov act shall have been made fraudulently or with gross negligenee or criminal
mtent. It is intended that the forepoing mdemnification shall include indemmnification against all
costs and expenses (including, but net limited to, connsel fees, amounts of judgments paid and
amounts paid i settlement) reasonably incurred in connection with the defense of any claim,
action, suit, or procecding. whether civil, criminal. administrative or otherwise, in which any
such Divector, officer or commitiee member may be ivolved by virtoe of such person’s being or
having been such Director, officer, or committee member, provided, however, that such
indemnity shall wot be operative with respect to (1) any matter as fo which such person shall
have been finally adjudged in such sction, suit or proceeding ¢ be Hable for gross negligence or
frand in the performance of his duties as such Divector, officer, or committee member, or (b)Y any
matter settled or compromised, unless, in the opinion of independent counsel selected by orin a

manner determined by the Board, there 18 not reasonable ground for such person’s being

19
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adjudged liable for gross negligence or fraud in the performance of his duties as such Director,

officer or committes member.

Section 2. Success on Merifs. To the extent that a member of the board, or an officer of

the Association, or a member of any committee appointed pursuant to these By-Laws has been
successtul on the merils or otherwise in defense of any action, suit or proceeding referred to in
Section 1, or in detense of any claim, issue or matter therein, he shall be indemnified apainst
expenses (including attorney’s fees) actually and reasonable incurred by him in connection

therewith.

Section 3. Advance Pavment Expenses incurred in defending a civil or criminal

action, suit or proceeding may be paid by the Association in advance of the final disposition of
such action, sult or proceeding as authorized by the Board in the specific case upon receipt of an
undertaking by or on behalf of the persons or entity seeking such indemnification or payment in
advance to repay such amount unless it shall ultimately be determined that he is entitled to be
indemnified by the Association as authorized in this Article VIIL

oy

Section 4. Miscellaneous. The Association and the Board shall have the power to raise

and the responsibility for raising, by special assessment or otherwise, any sums required to
discharge its obligations under this Article; provided, however, that the Habihity of any Unit
Owner arising out of any contract made by or other acts of the Directors, officers, or members of
such committess, or out of the aforesaid indemmity in favor of the Directors, officers, or
members of such committees, shall be limited to sucl proportion of the total hability hereunder
as said Unit Owner's percentage of interest in the Comwmon Elements bears fo the total
percentage interest of all Umit Owners in the Common Elements. Every agresment made by the
Directors, officers, or members of such committees, or by the Managing Agent on behalf of Unit
Qwners shall provide that the Divectors, officers, members of such committees, or the Managing
Agent, as the case may be, are acting only as agents for Unit Owners and shall have no personal
Hability thereunder {except as Unit Owners), and that each Unit Owner’s liahility thereunder
shall be limited to such propoertion of the total Habilitv thereunder as his percentage of interest in

the Common Elements bears to the total percentage intergst of all Unit Owners in the Commaon

11
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Elements. The indemnification provided by this Article VI shall not be desmed exclusive of
any other rights to which those secking indemnification may be entitled under any statute,
agreement, vote of menbers of the Association, or disinterested members of the Board or
otherwise, both as to action inn his official capacity and a¢ to action in another capacity while
holding such office. Such right to indemnification shall continue as to a person or entity who has
ceased to be a member of the Board, officer of the Association, or @ member of such committee,
and shall inure to the henefit of their helrs, executors, administrators, successors, and agsipns of

such person or entity.

ARTICLE IX
Mortgages

Section 1. Netice to Board. A Unit Owner who mortgages his Unit shall notify the

Board of the name and address of his mortgagee and shall file a conformed copy of the note and
deed of trust or mortgage with the Board; and the Board shall maintain such tnformation in a

book entitled “Mortgages of Units™.

Section 2. Notice of Unpaid Charges. The Board, whenever so requested in writing by

a mortgagee of a Unit, shall promptly report any then unpaid charges due from, or any other

default by, the owner of the mortgaged Unit.

Section 3. Notice of Default. The Board, when giving notice to & Unit Owner of a

defanlt in paying charges or other defanlt, shall send a copy of such notice to each holder of a

mortgage covering such Unit whose name and address has therefore been furnished to the Board.

Section 4. Examination of Books. Fach Unit Owner and each mortgages of & Unit shall

be germitted to examine the books of account of the Association at reasonable fimes, on business

days, but not more often than once a month.

12

201712150128023



Section 5. Interest of Valid Fivst Mortoagee. The interest of valid first mortgages

shall be superior to the interest of the Board in the event of a default. and nothing in this
instrurnent shall be construed to the contrary. 1f the first mortgagee has incorporated the terms of
these By-Laws, the Declaration and the contract in its deed of trust, then said first mortgagee
may at its option declare a default in its deed of trust by reason of anv default hereunder, and
may proceed to enforce its rights according to the terms of the deed of trust notwithstanding any

enforcement instituted by the Board.

ARTICLE X

Delinition of Terms

The terms used in these By-Laws, to the extent they are defined therein, shall have the
same meaning as set forth in the Declaration for HOMES at 116 FERN AVE Owners

gister of Deeds for Davidson County,

Loc)

Association, Inc., of record in the Office of the Re
Teniresses.

e

Fhe term “member”™, as used in these By-Laws, means “Unit Owner” as defined in the
Declaration.
ARTICLE X1

Conflicts

These By-Laws are set forth to comply with the requirements of Chapter 27 of Title 66,
Tennesses Code Annotated, as 1t may be amended from time to time, and to allow the By-Laws
to control in specific sitwations where such law allows. In the event any of the By-Laws contlict
with the provisions of said statute or of the Declaration, the provisions of said statute or of the

Declaration, as the case may be, shall control.

13
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EXHIBIT "D
TO
HOMES at 116 FERN AVE
A HORIZONTAL PROPERTY REGIME
WITH PRIVATE ELEMENTS

ATTORNEY'S CERTIFICATE

This document is intended to serve as the attorney’s opinion which is requived under the terms of
Tennessee Code Annotated, Section 67-27-103, The undersigned, an attorney licensed to practice
law in the State of Tennessee, hereby declares that the engineer for construction of the homes
shown on the plan far HOMES at 116 FERN AVE is Timot] lty Mark Donlon, a licensed surveyor
in the State of Tennessee (No. 2297). As certified by Timothey Mark Donlon, all improvements
are/or will be in substantial compliance with local building codes and that upon proper recording
of this certiticate and the following additional documents, all Tegal requirements for the creation
of a Planned Unit Development under the terms of the Tenngssee Horizontal Property Act,
Tennessee Code Annotated, Section 66-27-103(b) et seq., have been met:

1.} The Deelaration of Covenants, Conditinns and Restriction for 408 33vd Avenue
Townhomes, & Horizontal Property Regime with Private Elements.
2 By-laws of HOMES at 116 FERN AVE Owners Association, Ine. OQwners
' Association, Inc.
3.3 The plan for HOMES at 116 FERN AVE, a Horizontal Property Regime, which plat
shows private elements.
4. The Charter of HOMES at 116 FERN AVE Crwners Association, Ine.

M
Witness ray hand fhis EQ ______ day of Qﬁj '?Uii\
1&' N\f \}Kéf?
¥vettall \3%1@‘%&11 !
1
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True Copy Certification

I, Yvette Meldrum. do hereby make oath that I am a Heensed attomey and/or the
custodian of the electronic version of the attached document tendered for registration

herewith and that thiz 1s a true and correct copy of the original document executed and

authenticated according to law.

% )
Ut v

Signature !

State of Tennessee
County of Williamson

Personally appeared before me, the undersigned, a no
state, Yvette Meldrum who acknowledges that this cextification of an electronie

document is true and correct and whose signature I have witnessed
gt

Tar

Lk

v public for this county and
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